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M r .  J u s t i c e  Fred  J. Weber d e l i v e r e d  t h e  Opinion o f  t h e  Cour t .  

Dobbins, DeGuire & Tucker ,  P.C., (Dobbins)  sued Ruth- 

e r f o r d ,  MacDonald and Olson ( d e f e n d a n t s )  a s  a  p a r t n e r s h i p  and 

i n d i v i d u a l l y ,  f o r  v i o l a t i o n  o f  a  p u b l i c  a c c o u n t i n g  employment 

c o n t r a c t .  The c o n t r a c t  r e q u i r e d  payment t o  Dobbins i f  

d e f e n d a n t s  o b t a i n e d  c e r t a i n  c l i e n t s  o f  Dobbins w i t h i n  12 

months a f t e r  employment t e r m i n a t i o n .  Upon motion o f  

d e f e n d a n t s  t o  d i s m i s s  t h e  c o m p l a i n t  f o r  f a i l u r e  t o  s t a t e  

s u f f i c i e n t  f a c t s  upon which r e l i e f  c o u l d  be g r a n t e d ,  t h e  

Missoula  County D i s t r i c t  Cour t  d i s m i s s e d  t h e  compla in t .  

Dobbins a p p e a l s .  W e  r e v e r s e .  

The s o l e  i s s u e  on a p p e a l  i s  whether  t h e  D i s t r i c t  Cour t  

e r r e d  i n  d i - smiss ing  Dobbins '  c o m p l a i n t .  

The compla in t  a l l e g e d  t h e  f o l l o w i n g  f a c t s :  

Retween November 1978 and October  1980, d e f e n d a n t s  

s i g n e d  w r i t t e n  employment c o n t r a c t s  w i t h  Dobbins under  which 

e a c h  a g r e e d  t h a t  c e r t a i n  r e s t r i c t i o n s  would a p p l y  f o l l o w i n g  

t e r m i n a t i o n  o f  employment. The c o n t r a c t s  i n  p e r t i n e n t  p a r t  

s t a t e d :  

5 .  I f  t h i s  Agreement. i s  t e r m i n a t e d  and 
Emp1.oyee e n t e r s  i n t o  a  p u b l i c  a c c o u n t i n g  
b u s i n e s s  f o r  h i m s e l f ,  i n  p a r t n e r s h i p  w i t h  
one o r  more a c c o u n t a n t s  . . . Employee 
a g r e e s  a s  f o l l o w s :  

a .  To pay t o  employer an  amount e q u a l  t o  
one hundred p e r c e n t  (100%) o f  t h e  g r o s s  
f e e s  b i l l e d  by Employer t o  a  p a r t i c u l a r  
c l i e n t  o v e r  t h e  twelve month p e r i o d  
immedia te ly  p r e c e d i n g  such  t e r m i n a t i o n  
which was a  c l i e n t  o f  Employer w i t h i n  t h e  
t w e l v e  month p e r i o d  p r i o r  t o  Employee's 
l e a v i n g  Employer ' s  employment, b u t  which 
c l i e n t  i s  t h e r e a f t e r  w i t h i n  one y e a r  o f  
d a t e  o f  t e r m i n a t i o n  s e r v e d  by Employee, 
Employee's p a r t n e r s ,  . . . 
b.  Such sum s h a l l  be  p a i d  i n  monthly 
i n s t a l l m e n t s  o v e r  a  t h r e e  y e a r  p e r i o d ,  
t h e  f i r s t  such  i n s t a l l m e n t  b e i n g  due 
w i t h i n  t h i r t y  (30)  days  o f  t h e  d a t e  when 
Employee, Employee's p a r t n e r s ,  . . . does  
work f o r  a  p a r t i c u l a r  c l i e n t ,  and which 



payments,  e x c l u s i v e  of t h e  i n i t i a l  pay- 
ment s h a l l  i n c l u d e  i n t e r e s t  a s  h e r e i n a f -  
t e r  s t a t e d .  

c. Such sum s h a l l  b e a r  i n t e r e s t  a t  t h e  
r a t e  o f  e i g h t  p e r c e n t  ( 8 % )  p e r  annum on 
t h e  d e c l i n i n g  b a l a n c e  which i n t e r e s t  
s h a l l  commence t h e  d a t e  f i r s t  payment i s  
due.  Employee o r  h i s  a u t h o r i z e d  r e p r e -  
s e n t a t i v e s  s h a l l  b e  al lowed t o  p repay  any 
such  amounts i n  f u l l ,  o r  i n  p a r t ,  w i t h o u t  
p e n a l t y ,  p rov ided  t h a t  i f  p a i d  o n l y  i n  
p a r t ,  t h a t  t h e  monthly i n s t a l l m e n t s  
t h e r e a f t e r  r e q u i r e d  sha 11 n o t  b e  reduced.  

d .  Employee a g r e e s  t h a t  h e  s h a l l  p r o v i d e  
a l l  r e c o r d s  n e c e s s a r y  t o  c a r r y  o u t  t h e  
i n t e n t  of t h i s  Agreement and s h a l l  r e p o r t  
immedia te ly  t o  Employer when s e r v i c e s  
have been p rov ided  a p a r t i c u l a r  c l i e n t .  

6 .  Employee e n t e r s  i n t o  t h i s  Agreement 
w i t h  f u l l  u n d e r s t a n d i n g  o f  t h e  n a t u r e  and 
e x t e n t  covered  by t h e  r es t r i c t ive  a g r e e -  
ments  c o n t a i n e d  i n  t h e  immedia te ly  p r e -  
c e d i n g  p a r a g r a p h ,  and Employee r e a l i z e s  
t h a t  because  o f  t h e  unique  n a t u r e  o f  t h e  
b u s i n e s s ,  t h i s  Agreement would n o t  b e  
e n t e r e d  i n t o  w i t h o u t  t h e  Agreements 
c o n t a i n e d  h e r e i n .  . . . 

O n e  of t h e  d e f e n d a n t s  worked f o r  Dobbins u n t i l  September 3 0 ,  

1983; t h e  o t h e r  two u n t i l  October  31,  1983. While employed 

by Dobbins,  t h e  d e f e n d a n t s  became a c q u a i n t e d  w i t h  Dobbins '  

c l i e n t s .  I n  November 1983,  t h e  d e f e n d a n t s  opened a  p u b l i c  

a c c o u n t i n g  o f f i c e  i n  Missoula where t h e  Dobbins-office i s  

l o c a t e d .  F i n a l l y ,  t h e  compla in t  a l l e g e s  t h a t  t h e  d e f e n d a n t s  

have been engaged,  and a r e  now engaged,  d i r e c t l y  and 

i n d i r e c t l y  th rough  o t h e r s ,  i n  a c c e p t i n g  and s o l i c i t i n g  

a c c o u n t i n g  work from Dobbins ' c l i e n t s .  The c o m p l a i n t  a  ].so 

a l l e g e s  t h a t  Dobbins h a s  demanded an a c c o u n t i n g ,  which t h e  

d e f e n d a n t s  have r e f u s e d  t o  g i v e .  The compla in t  p r a y s  for an 

a c c o u n t i n g  and payment o f  t h e  sum de te rmined  t o  be  due p l u s  8  

p e r c e n t  i n t e r e s t .  

The i s s u e  o f  whether  t h e  D i s t r i c t  Cour t  e r r e d  i n  

d i s m i s s i n g  Dobbins '  compla in t  t u r n s  on whether  t h e  

above-quoted p r o v i s i o n s  o f  t h e  employment c o n t r a c t  a r e  



e n f o r c e a b l e .  S e c t i o n  28-2-703, MCA, p r o v i d e s  i n  p e r t i n e n t  

p a r t :  

C o n t r a c t s  i n  r e s t r a i n t  o f  t r a d e  q e n e r a l l  
v o i d .  ~ n y c o n t r a c t  by-which anyone i: 
r e s t r a i n e d  from e x e r c i s i n g  a l a w f u l  
p r o f e s s i o n ,  t r a d e ,  o r  b u s i n e s s  o f  any 
k i n d ,  o t h e r w i s e  t h a n  i s  p rov ided  f o r  by 
28-2-704 o r  28-2-705, i s  t o  t h a t  e x t e n t  
v o i d .  

S e c t i o n  28-2-704, MCA, i n  s u b s t a n c e  p r o v i d e s  t h a t  one 

who se l l s  t h e  goodwil l  o f  a  b u s i n e s s  may a g r e e  t o  r e f r a i n  

from c a r r y i n g  on a  s i m i l a r  b u s i n e s s  under  c e r t a i n  c o n d i t i o n s  

w i t h i n  c e r t a i n  a r e a s .  I n  a  s i m i l a r  manner, S 28-2-705, MCA, 

i n  s u b s t a n c e  p r o v i d e s  t h a t  on d i s s o l u t i o n  of a  p a r t n e r s h i p ,  

p a r t n e r s  may a g r e e  t h a t  a  p a r t n e r  may n o t  c a r r y  on a  s i m i l a r  

b u s i n e s s  w i t h i n  t h o s e  a r e a s .  A s  p o i n t e d  o u t  by t h e  D i s t r i c t  

C o u r t ,  n e i t h e r  55 28-2-704 o r  -705 i s  a p p l i c a b l e  i n  t h e  

p r e s e n t  c a s e .  

The D i s t r i c t  Cour t  r e l i e d  on J. T .  M i l l e r  Co. v .  Made1 

(1978) , 176 Mont. 4 9 ,  575 P. 2d 1321., i n  r e a c h i n g  i t s  conclu-  

s i o n  t h a t  t h e  c o n t r a c t  p r o v i s i o n s  w e r e  v o i d  under  § 28-2-703, 

MCA. I n  Madel, an  i n s u r a n c e  salesman s i g n e d  a n  employment 

c o n t r a c t  w i t h  t h e  f o l l o w i n g  covenan t s :  

The Employee a g r e e s  and c o v e n a n t s  t h a t  
f o r  a  p e r i o d  o f  f i v e  ( 5 )  y e a r s  a f t e r  t h e  
t e r m i n a t i o n  o f  t h i s  Agreement, he  w i l l  
n o t  d i r e c t l y  o r  i n d i r e c t l y  own, manage, 
o p e r a t e ,  c o n t r o l ,  be  employed by,  
p a r t i c i p a t e  i n  o r  be  connec ted  i n  any 
manner w i t h  t h e  ownership ,  management, 
o p e r a t i o n  o r  c o n t r o l  o f  any b u s i n e s s  
which se l ls  c r e d i t  l i f e ,  c r e d i t  a c c i d e n t ,  
h e a l t h  o r  o t h e r  i n s u r a n c e  t o  any cus tomer  
o f  t h e  Employer w i t h  whom t h e  Employee 
h a s  a t  any t i m e  had any d e a l i n g s  on 
b e h a l f  o f  t h e  Employer; c o n t a c t  o r  
s o l i c i t  any cus tomers  o f  t h e  Employer 
w i t h  whom t h e  Employee h a s  a t  any t i m e  
had any d e a l i n g s  on b e h a l f  o f  t h e  Employ- 
e r ;  o r  s e l l  o r  d e l i v e r  t o  any cus tomers  
of t h e  Employer any i n s u r a n c e  s o l d  by t h e  
Employee w h i l e  a n  Employee o f  t h e  Em- 
p l o y e r  a s  se t  o u t  i n  t h i s  c o n t r a c t .  



Madel, 1 7 6  Mont. 51 ,  575 P.2d 1322. The covenan t  e f f e c t i v e l y  

p r o h i b i t e d  t h e  i n s u r a n c e  salesman from engag ing  i n  t h e  s a l e  

o f  i n s u r a n c e  i n  any manner f o r  a  p e r i o d  o f  5  y e a r s .  T h i s  

Cour t  concluded t h a t  t h e  r e s t r i c t i v e  covenan t  d i d  n o t  q u a l i f y  

under  t h e  s t a t u t o r y  e x c e p t i o n s  o f  what i s  now S 28-2-703, 

MCA, and t h a t  a c c o r d i n g l y ,  t h e  s t a t u t e  p r o h i b i t e d  t h e  

r e s t r a i n t  a s s e r t e d  i n  t h e  covenant .  With r e g a r d  t o  t h e  u s e  

o f  c o n f i d e n t i a l  i n f o r m a t i o n ,  t h i s  C o u r t  p o i n t e d  o u t  t h a t  t h e  

i n s u r a n c e  salesman d i d  n o t h i n g  more t h a n  t o  c o n t a c t  banks ,  

which w e r e  o b v i o u s l y  known and open t o  a l l  vendors  o f  c r e d i t  

l i f e  i n s u r a n c e ,  and t h a t  no p r i v i l e g e d  i n f o r m a t i o n  was 

r e q u i r e d .  

There  a r e  s t a t e m e n t s  made i n  Made1 which a r e  

s u f f i c i e n t l y  broad t o  s u p p o r t  t h e  c o n c l u s i o n  o f  t h e  D i s t r i c t  

Cour t  t h a t  any t y p e  o f  a  r e s t r i c t i o n  upon t h e  e x e r c i s e  o f  a  

l a w f u l  p r o f e s s i o n  must b e  i n v a l i d a t e d .  However, i n  Madel t h e  

covenan t  n o t  t o  compete was, i n  e f f e c t ,  a n  a b s o l u t e  

p r o h i b i t i o n  upon Made l ' s  r i g h t  t o  engage i n  t h e  b u s i n e s s  o f  

s e l l i n g  i n s u r a n c e .  W e  c o n s t r u e  t h e  h o l d i n g  i n  Madel a s  b e i n g  

l i m i t e d  by t h a t  f a c t .  

I n  c o n t r a s t  t o  Madel, h e r e  t h e  c o n t r a c t  d o e s  n o t  on i t s  

f a c e  p r o h i b i t  t h e  d e f e n d a n t s  from engaging i n  t h e  b u s i n e s s  o f  

p u b l i c  a c c o u n t i n g .  I n  f a c t ,  t h e  c o n t r a c t  d o e s  n o t  even 

d i r e c t l y  r e s t r a i n  t h e  d e f e n d a n t s  from e x e r c i s i n g  o r  engag ing  

i n  t h e  p r o f e s s i o n  o f  p u b l i c  a c c o u n t i n g .  The c o n t r a c t  

c o n t a i n s  n e i t h e r  a r e a  n o r  t i m e  l i m i t a t i o n s  on d e f e n d a n t s '  

p r a c t i c e  o f  a c c o u n t i n g .  I n  a d d i t i o n ,  it does  n o t  p r o h i b i t  

t h e  d e f e n d a n t s  from u s i n g  c o n f i d e n t i a l  informa t i o n  o b t a i n e d  

i n  t h e  c o u r s e  o f  t h e i r  employment a t  Dobbins a s  a  b a s i s  f o r  

s e c u r i n g  Dobbins'  c l i e n t s .  

I n  s u b s t a n c e ,  t h e  c o n t r a c t  r e q u i r e d  payment o f  a  f e e  i f  

t h e  d e f e n d a n t s  o b t a i n e d  a  Dobbins'  c l i e n t  w i t h i n  1 2  months 



a f t e r  t h e i r  employment  w i t h  D o b b i n s  c e a s e d .  On i t s  f a c e ,  

t h a t  i s  n o t  a n  u n r e a s o n a b l y  l o n g  p e r i o d .  I n  a d d i t i o n ,  a n  

amount  e q u a l  t o  1 0 0 %  o f  t h e  g r o s s  f e e s  b i l l e d  b y  D o b b i n s  o v e r  

t h . e  1 2  month  p e r i o d  p r e c e d i n g  t e r m i n a t i o n  m u s t  b e  p a i d  i n  

m o n t h l y  i n s t a l l m e n t s  o v e r  a  t h r e e  y e a r  p e r i o d .  T h i s  s u g g e s t s  

t h a t  t h e  amount  o f  t h e  fee and  t h e  method  o f  payment  on t h e  

f a c e  o f  t h e  c o n t r a c t  d o  n o t  a p p e a r  u n r e a s o n a b l e .  I n  a  

s i m i l a r  m a n n e r ,  t h e  r e q u i r e m e n t  f o r  t h e  payment  o f  i n t e r e s t  

a t  t h e  r a t e  o f  8 %  d o e s  n o t  a p p e a r  u n r e a s o n a b l e  o n  i t s  f a c e .  

W e  conc lude .  t h a t  t h e  c o n t r a c t  p r o v i s i o n s  b e t w e e n  D o b b i n s  and  

t h e  d e f e n d a n t s  a r e  n o t  c o m p a r a b l e  t o  t h e  c o n t r a c t  p r o v i s i o n s  

i n  Made l .  

I n  O ' N e i l l  v. F e r r a r o  ( 1 9 7 9 ) ,  1 8 2  Mont.  2 1 4 ,  596  P.2d 

1 9 7 ,  t h i s  C o u r t  c o n s i d e r e d  a  l e a s e  p r o v i s i o n  u n d e r  w h i c h  t h e  

l a n d l o r d  a g r e e d  it would  n o t  p e r m i t  a  c o m p e t i n g  f u l l  s e r v i c e  

r e s t a u r a n t  t o  b e  m a i n t a i n e d  a t  t h e  Bozeman H o t e l .  The C o u r t  

c o n c l u d e d  t h a t  t h e  c o v e n a n t  p r e v e n t e d  t h e  o p e r a t i o n  o f  a  

Mexican f o o d  r e s t a u r a n t  i n  t h e  same h o t e l  a n d  t h a t  

5 2 8 - 2 - 7 0 3 ,  MCA, d i d  n o t  r e q u i r e  a  v o i d i n g  o f  a l l  

r e s t r i c t i o n s  on e n g a g i n g  i n  a  t r a d e .  The C o u r t  a d o p t e d  a 

t e s t  b y  w h i c h  r e a s o n a b l e  c o v e n a n t s  a r e  t o  be d i s t i n g u i s h e d  

f r o m  u n r e a s o n a b l e  r e s t r a i n t s :  

T h r e e  t h i n g s  a r e  e s s e n t i a l  . . . [ f o r  a  
r e a s o n a b l e ]  c o v e n a n t :  

" (1) it m u s t  b e  p a r t i a l  o r  r e s t r i c t e d  i n  
i t s  o p e r a t i o n  i n  r e s p e c t  e i t h e r  t o  t i m e  
o r  p l a c e ;  ( 2 )  i t  must b e  o n  some good 
c o n s i d e r a t i o n ;  a n d  ( 3 )  it m u s t  be r e a -  
s o n a b l e ,  t h a t  i s ,  it s h o u l d  a f f o r d  o n l y  a  
f a i r  p r o t e c t i o n  t o  t h e  i n t e r e s t s  o f  t h e  
p a r t y  i n  whose  f a v o r  it i s  made,  a n d  m u s t  
n o t  b e  s o  l a r g e  i n  i t s  o p e r a t i o n  a s  t o  
i n t e r f e r e  w i t h  t h e  i n t e r e s t s  o f  t h e  - 

p u b l i c . "  E l d r i d g e  v. J o h n s t o n  ( 1 9 5 2 ) ,  
1 9 5  O r .  3 7 9 ,  245 P.2d-239, 250.  



O ' N e i l l ,  182 Mont. 218-19, 596  P . 2 d  199.  A l though  O ' N e i l l  

was d e c i d e d  i n  t h e  c o n t e x t  o f  t r a d e ,  w e  c o n c l u d e  t h a t  s i m i l a r  

p r i n c i p l e s  s h o u l d  b e  a p p l i e d  i n  t h e  p r e s e n t  c a s e .  

The D i s t r i c t  C o u r t  r e f e r r e d  t o  t h e  a n n o t a t i o n  i n  13  

A.L.R.  F o u r t h  6 6 1 .  W e  n o t e  t h e  g e n e r a l  c o n c l u s i o n  o f  t h a t  

a n n o t a t i o n  i s  c o n s i s t e n t  w i t h  o u r  h o l d i n g  i n  t h e  p r e s e n t  

c a s e .  The a n n o t a t i o n  p o i n t s  o u t  t h a t  i n  t h e  a b s e n c e  o f  a 

c o n t r o l  l i n g  s t a t u t e  t h e  e n f o r c e a b i l i t y  o f  a  c o v e n a n t  n o t  t o  

compete ,  a n c i l l a r y  t o  t h e  w i t h d r a w a l  o f  a  p a r t n e r  f rom a n  

a c c o u n t i n g  f i r m ,  depends  upon w h e t h e r  t h e  r e s t r i c t i o n  i s  

r e a s o n a b l y  r e l a t e d  t o  t h e  l e g i t i m a t e  b u s i n e s s  i n t e r e s t  of t h e  

r e m a i n i n g  p a r t n e r s  and i s  n o t  u n d u l y  burdensome t o  t h e  

c o v e n a n t o r  o r  t h e  p u b l i c .  

F o r  t h e  a s s i s t a n c e  o f  t h e  D i s t r i c t  C o u r t  i n  t h e  e v e n t  of 

t r i a l ,  w e  s t a t e  t h e  f o l l o w i n g  r u l e  t o  b e  a p p l i e d  i n  

d e t e r m i n i n g  w h e t h e r  a  c o v e n a n t  i s  a  r e a s o n a b l e  r e s t r a i n t  on 

t h e  p r o f e s s i o n  o f  p u b l i c  a c c o u n t i n g :  

(1) The c o v e n a n t  s h o u l d  b e  l i m i t e d  i n  
o p e r a t i o n  e i t h e r  a s  t o  t i m e  o r  p l a c e ;  ( 2 )  
t h e  c o v e n a n t  s h o u l d  b e  b a s e d  on  some good 
c o n s i d e r a t i o n ;  and ( 3 )  t h e  c o v e n a n t  
s h o u l d  a f f o r d  a  r e a s o n a b l e  p r o t e c t i o n  f o r  
and n o t  impose a n  u n r e a s o n a b l e  bu rden  
upon t h e  e m p l o y e r ,  t h e  employee o r  t h e  
p u b l i c .  

T h i s  t e s t  r e q u i r e s  a  b a l a n c i n g  o f  t h e  compe t ing  i n t e r e s t s  o f  

t h e  p u b l i c  a s  w e l l  a s  t h e  employer  and employee.  

W e  h o l d  t h a t  t h e  w r i t t e n  c o n t r a c t  p r o v i s i o n s  d o  n o t  

c o n s t i t u t e  a  r e s t r a i n t  p r o h i b i t e d  b y  § 28-2-703, MCA. W e  

r e v e r s e  and remand w i t h  i n s t r u c t i o n s  t h a t  t h e  c o m p l a i n t  s h a l l  

b e  r e i n s t a t e d  by  t h e  D i s t r i c t  C o u r t  and  f u r t h e r  p r o c e e d i n g s  

had c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  



We concur: - -9' 
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