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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

T h i s  i s  an a p p e a l  from a  judgment o f  t h e  D i s t r i c t  

C o u r t ,  F i f t h  J u d i c i a l  D i s t r i c t ,  Beaverhead  County ,  d e n y i n g  

p l a i n t i f f ,  Ar lyn  J. S o o y ' s  mo t ion  f o r  l e a v e  t o  f i l e  an 

amended c o m p l a i n t  and  g r a n t i n g  r e s p o n d e n t s '  m o t i o n s  f o r  

summary judgment.  W e  r e v e r s e .  

On J u n e  1 9 ,  1980 ,  Sooy a t t e m p t e d  t o  l i g h t  t h e  p i l o t  

l i g h t  on t h e  h o t  w a t e r  h e a t e r  i n  t h e  basemen t  o f  h i s  home i n  

Wisdom. An e x p l o s i o n  ensued  and h e  was s e r i o u s l y  i n j u r e d .  

On J u n e  1 7 ,  1983 ,  h e  f i l e d  a  c o m p l a i n t  i n  S i l v e r  Bow County.  

I n  t h e  c o m p l a i n t  Sooy a l l e g e d  t h a t  h e  b o u g h t  p r o p a n e  from 

P e t r o l a n e  S t e e l  Gas ,  I n c .  and  P e t r o l a n e  S t e e l  Gas S e r v i c e ,  

t h a t  t h e s e  d e f e n d a n t s  f a i l e d  t o  add a n  o d o r i z i n g  a g e n t  t o  t h e  

p r o p a n e ,  and a s  a  r e s u l t ,  h e  c o u l d  n o t  s m e l l  t h e  e s c a p i n g  

p r o p a n e  when h e  lit t h e  match  t h a t  c a u s e d  t h e  e x p l o s i o n .  I n  

a d d i t i o n  t o  P e t r o l a n e  S t e e l  Gas ,  I n c .  and P e t r o l a n e  S t e e l  Gas 

S e r v i c e ,  Sooy named, by  f i c t i t i o u s  names,  o t h e r  d e f e n d a n t s  

whose n e g l i g e n c e  may have  c a u s e d  him i n j u r y .  H e  a l s o  a l l e g e d  

damages t o  h i s  r e a l  p r o p e r t y .  

The t w o  named d e f e n d a n t s  were s e r v e d  on J u n e  2 2 ,  1983 ,  

and r e sponded  on J u l y  1 9 ,  1983 ,  by f i l i n g  a  mo t ion  t o  d i . smiss  

and t o  change  venue  t o  Beaverhead  County.  The mot ion  t o  

change  venue  was g r a n t e d .  

S h o r t l y  t h e r e a f t e r ,  Sooy l e a r n e d  t h a t  Exxon, S h e l l  O i l ,  

P e t r o l a n e  Supp ly  and P e r r y  Gas P r o d u c t s  w e r e  t h e  r e F i n e r s  o f  

p r o p a n e  f u r n i s h e d  t o  named d e f e n d a n t s  and t h a t  t h e y  w e r e  

r e s p o n s i b l e  f o r  a d d i n g  t h e  o d o r a n t  t o  t h e  p r o p a n e  a t  t h e  

r e f i n e r y .  T h e r e f o r e ,  on J u n e  11, 1984 ,  h e  had a d d i t i o n a l  

summons i s s u e d ,  and t h e  summons, a copy o f  t h e  o r i g i n a l  



c o m p l a i n t ,  and n o t i c e  w e r e  se rved  on June  1 4 ,  1984 on G .  T. 

C o r p o r a t i o n ,  t h e  d e s i g n a t e d  a g e n t  f o r  s e r v i c e  o f  p r o c e s s  o f  

t h e  f o u r  newly d i s c o v e r e d  d e f e n d a n t s .  Exxon was made a  p a r t y  

a s  John Doe No. 3; S h e l l  O i l  a s  John Doe No. 4 ;  P e t r o l a n e  

Supply a s  John Doe No. 5 ,  and P e r r y  Gas a s  John Doe No. 6 .  

Each o f  t h e s e  f o u r  d e f e n d a n t s  f i l e d  a  motion t o  d i s m i s s  

and moved f o r  summary judgment. They a rgued  t h a t  none o f  

them knew o f  t h e  a c t i o n  u n t i l  June  1 4 ,  1984,  and t h a t  t h e  

s t a t u t e  o f  l i m i t a t i o n s  had run  on Sooy ' s  c l a i m  a g a i n s t  them 

on June  1 9 ,  1983. 

On August 15 ,  1984, a h e a r i n g  was h e l d  a t  which Sooy 

moved t o  f i l e  an amended compla in t .  The amended c o m p l a i n t  

changed t h e  names o f  t h e  John Does t o  t h e  t r u e  names o f  t h e  

f o u r  c o r p o r a t e  d e f e n d a n t s ,  r e a l l e g e d  Count One, d e l e t e d  Count 

Two r e l a t i n g  t o  p r o p e r t y  damage, and s u b s t i t u t e d  a s t r i c t  

l i a b i l i t y  c l a i m  a r i s i n g  o u t  o f  t h e  f a c t s  set  f o r t h  i n  t h e  

i n i t i a l  compla in t .  On August 3 0 ,  1984, t h e  D i s t r i c t  Cour t  

den ied  t h e  motion t o  f i l e  a n  amended c o m p l a i n t  and g r a n t e d  

d e f e n d a n t s '  mot ions  f o r  summary judgment. 

Two i s s u e s  a r e  p r e s e n t e d  f o r  review: 

(1) Whether t h e  D i s t r i c t  C o u r t  e r r e d  i n  deny ing  Sooy 

l e a v e  t o  f i l e  an amended compla in t .  

( 2 )  Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  f i n d i n g  t h a t  

t h e  s t a t u t e  o f  l i m i t a t i o n s ,  S 27-2-204, MCA, b a r r e d  Sooy ' s  

c l a i m  a g a i n s t  Exxon, S h e l l  O i l ,  P e t r o l a n e  Supply ,  and P e r r y  

Gas. 

W e  f i n d  f i r s t  t h a t  t h e  D i s t r i c t  Cour t  d i d  err i n  

deny ing  Sooy l e a v e  t o  f i l e  a n  amended compla in t .  Rule 15 ( a )  

M.R.Civ.P. p r o v i d e s  t h a t  "A p a r t y  may amend h i s  p l e a d i n g  once  

a s  a  m a t t e r  o f  c o u r s e  a t  any t i m e  b e f o r e  a  r e s p o n s i v e  

p l e a d i n g  i s  se rved  . . . " A t  t h e  t i m e  Sooy moved f o r  l e a v e  



t o  f i l e  a n  amended c o m p l a i n t ,  d e f e n d a n t s  Exxon, S h e l l ,  

P e t r o l a n e  S u p p l y ,  and P e r r y  Gas had made no r e s p o n s i v e  

p l e a d i n g .  T h e r e f o r e ,  a p p e l l a n t  s h o u l d  have  been  a l l o w e d  t o  

amend h i s  c o m p l a i n t  a g a i n s t  t h e s e  f o u r  d e f e n d a n t s  r e g a r d l e s s  

o f  w h e t h e r  t h e  c o u r t  l a t e r  f e l t  bound t o  g r a n t  summary 

judgment.  D e f e n d a n t s  P e t r o l a n e  S t e e l  Gas ,  I n c .  , and 

P e t r o l a n e  S t e e l  Gas S e r v i c e  d i d  f i l e  r e s p o n s i v e  p l e a d i n g s  and 

t h u s ,  a s  t o  them, a p p e l - l a n t  would n o t  have  b e e n  a b l e  t o  amend 

h i s  c o m p l a i n t  " a s  a  m a t t e r  o f  c o u r s e . "  However, R u l e  1 5 ( a )  

f u r t h e r  p r o v i d e s  t h a t  o n c e  a  r e s p o n s i v e  p l e a d i n g  i s  s e r v e d  "a  

p a r t y  may amend h i s  p l e a d i n g  o n l y  by l e a v e  o f  c o u r t  o r  by 

w r i t t e n  c o n s e n t  o f  t h e  a d v e r s e  p a r t y ;  - and  l e a v e  

s h a l l  b e  f r e e l y  g i v e n  when j u s t i c e  - s o  r e q u i r e s . "  (Emphasis  

added . )  I n  L i e n  v .  Murphy C o r p o r a t i o n  (Mont. 1 9 8 2 ) ,  656  P.2d 

8 0 4 ,  39  S t .Rep .  2252,  t h e  p l a i n t i f f  moved t o  amend n i n e  y e a r s  

a f t e r  t h e  c o m p l a i n t  was o r i g i n a l l y  f i l e d .  The D i s t r i c t  C o u r t  

d e n i e d  t h e  mo t ion  t o  amend. W e  r e v e r s e d ,  f i n d i n g  t h a t  t h e r e  

was no bad f a i t h ,  d i l a t o r y  m o t i v e ,  o r  undue d e l a y  on t h e  p a r t  

o f  t h e  movant.  I n  a d d i t i o n ,  w e  found t h a t  t h e  amended 

c o m p l a i n t  stemmed from t h e  same o c c u r r e n c e  a s  t h e  o r i g i n a l  

c o m p l a i n t  and  would c a u s e  o n l y  min ima l  p r e j u d i c e  t o  t h e  

d e f e n d a n t .  I n  t h e  p r e s e n t  c a s e  a l l o w i n g  a n  amended c o m p l a i n t  

would n o t  have  p r e j u d i c e d  t h e  two d e f e n d a n t s  who f i l e d  

r e s p o n s i v e  p l e a d i n g s ,  a s  Sooy m e r e l y  s o u g h t  t o  add an 

a d d i t i o n a l  t h e o r y  o f  l i a b i l i t y  b a s e d  on t h e  same o p e r a t i v e  

f a c t s .  F u r t h e r ,  t h e r e  i s  no e v i d e n c e  t h a t  S o o y ' s  m o t i o n  t o  

amend t h e  c o m p l a i n t  was m o t i v a t e d  by  bad f a i t h  o r  a  d e s i r e  t o  

d e l a y .  Under t h e s e  c i r c u m s t a n c e s  w e  f i n d  t h a t  t h e  D i s t r i c t  

C o u r t  e r r e d  by  n o t  g r a n t i n g  Sooy l e a v e  t o  amend. Wi th  

r e s p e c t  t o  t h e  o r i g i n a l l y  named d e f e n d a n t s ,  P ~ t r o l a n e  S t e e l  

Gas ,  I n c . ,  and P e t r o l a n e  S t e e l  Gas S e r v i c e ,  t h e  amended 



compla in t  r e l a t e s  back t o  t h e  f i l i n g  of t h e  o r i g i n a l  

compla in t  a s  p rov ided  by Rule 1 5 ( c ) ,  M.R.Civ.P. 

The second i s s u e  p r e s e n t e d  by t h i s  c a s e  r e q u i r e s  t h a t  

w e  re-examine Vincen t  v .  Edwards ( 1 9 7 9 ) ,  184 Mont. 92, 601 

P.2d 1184. I n  t h a t  c a s e  when t h e  o r i g i n a l  compla in t  was 

f i l e d  t h e  p l a i n t i f f  had p o s i t i v e l y  i d e n t i f i e d  two d e f e n d a n t s .  

Three  o t h e r  d e f e n d a n t s  whom t h e  p l a i n t i f f  had n o t  p o s i t i v e l y  

i d e n t i f i e d  were d e s i c ~ n a t e d  by f i c t i t i o u s  names p u r s u a n t  t o  

§ 25-5-103, MCA. When t h e  i d e n t i t i e s  o f  t h e s e  t h r e e  

d e f e n d a n t s  w e r e  d i s c o v e r e d  t h e  p l a i n t i f f  moved t o  amend t h e  

o r i g i n a l  compla in t  i n  o r d e r  t o  s u b s t i t u t e  t h e  r e a l  names f o r  

t h e  f i c t i t i o u s  names. The motion was g r a n t e d  and a n  amended 

compla in t  was f i l e d .  The t h r e e  f i c t i t i o u s l y  named d e f e n d a n t s  

moved f o r  summary judgment on t h e  grounds  t h a t  t h e  s t a t u t e  o f  

l i m i t a t i o n s  had r u n  on p l a i n t i f f ' s  c l a i m  under  5 27-2-204(1) ,  

MCA. T h i s  Cour t  a f f i r m e d  t h e  summary judgment on a p p e a l ,  

r e l y i n g  on t h e  p r o v i s i o n s  o f  Rule 1 5 ( c ) ,  M.R.Civ.P., a s  

a p p l y i n g  t o  f i c t i t i o u s l y  named d e f e n d a n t s .  I n  t h e  c a s e  a t  

b a r ,  t h e  D i s t r i c t  Cour t  r e l i e d  on o u r  h o l d i n g  i n  Vincen t  v. 

Edwards, i n  d e t e r m i n i n g  t h a t  i n  t h i s  c a s e  t h e  s t a t u t e  o f  

l i m i t a t i o n s  had run  a g a i n s t  t h e  p l a i n t i f f  a s  t o  t h e  

f i c t i t i o u s l y  named d e f e n d a n t s .  

W e  r e a l i z e  now t h a t  i n  d e c i d i n g  V i n c e n t  v .  Edwards, w e  

d i d  n o t  t a k e  i n t o  a c c o u n t  t h e  s t a t u s  o f  d e f e n d a n t s  who a r e  

named a s  p a r t i e s  under  f i c t i t i o u s  names when t h e  o r i g i n a l  

compla in t  h a s  been f i l e d .  

The a p p l i c a b l e  s t a t u t e  i s  S 25-5-103, which p r o v i d e s :  

Suing a  p a r t y  by a  f i c t i t i o u s  name. When 
t h e  p l a i n t i f f  i s  i g n o r a n t  o f  t h e  name o f  
t h e  - d e f e n d a n t ,  such  d e f e n d a n t  may be  
d e s i g n a t e d  i n  any  p l e a d i n g  or  p r o c e e d i n g  
by any name; and when h i s  t r u e  name i s  



d i s c o v e r e d ,  t h e  p l e a d i n g s  o r  p r o c e e d i n g s  
may b e  amended a c c o r d i n g l y .  

No c a s e  d e c i d e d  by  t h i s  C o u r t  p r i o r  t o  V i n c e n t  v. 

Edwards had d e t e r m i n e d  w h e t h e r  a  f i c t i t i o u s l y  named d e f e n d a n t  

i s  a  p a r t y  t o  t h e  a c t i o n  from t h e  f i l i n g  o f  t h e  o r i g i n a l  

c o m p l a i n t .  W e  now ho1.d t h a t  when a  c o m p l a i n t  sets f o r t h  a  

c a u s e  o f  a c t i o n  a g a i n s t  a  d e f e n d a n t  d e s i g n a t e d  by f i c t i t i o u s  

name and h i s  t r u e  name i s  t h e r e a f t e r  d i s c o v e r e d  and 

s u b s t i t u t e d  by amendment, t h e  f i c t i t i o u s l y  named d e f e n d a n t  i s  

c o n s i d e r e d  a  p a r t y  t o  t h e  a c t i o n  from i t s  commencement s o  

t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  s t o p s  r u n n i n g  a s  t o  t h e  

f i c t i t i o u s  p a r t y  on t h e  d a t e  t h e  o r i g i n a l  c o m p l a i n t  i s  f i l e d .  

Accord ,  see Olden v .  H a t c h e l  (Ca l .  1 9 8 4 ) ,  201 C a l . R p t r .  71.5, 

154 Cal.App.3d 1032.  Bu t  i f  p a r t i e s  a r e  added by amended 

c o m p l a i n t  a s  new p a r t i e s  and n o t  a s  p r e s e n t l y  i d e n t i f i e d  b u t  

f o r m e r l y  f i c t i t i o u s l y  named d e f e n d a n t s ,  t h e  amended c o m p l a i n t  

d o e s  n o t  r e l a t e  back  t o  t h e  d a t e  o f  f i l i n g  t h e  o r i g i n a l  

c o m p l a i n t  and t h e  s t a t u t e  o f  l i m i t a t i o n s  i s  n o t  t o l l e d  a s  t o  

s u c h  new p a r t i e s .  Anderson v .  A l l s t a t e  I n s u r a n c e  Co. ( 9 t h  

C i r .Ca1 .  1 9 8 0 ) ,  630 F.2d 677 ( a p p l y i n g  C a l i f o r n i a  l a w ) .  A 

l a t e r  i d e n t i f i e d  p a r t y ,  f o r m e r l y  sued  u n d e r  a  f i c t i t i o u s  

name, i s  a p a r t y  f rom t h e  b e g i n n i n g .  Freeman v. S t a t e  Farm 

Mutua l  Automobi le  I n s u r a n c e  Co. ( C a l .  1 9 7 5 ) ,  535 P.2d 341. 

I n  d e c i d i n g  V i n c e n t  v .  Edwards,  w e  gave  an  i m p r o p e r  

i n t e r p r e t a t i o n  t o  t h e  p r o v i s i o n s  o f  Ru le  1 5  (c )  , M.R.Civ.P. 

T h a t  r u l e  p r o v i d e s :  

R e l a t i o n b a c k  o f  amendments. Whenever t h e  
c l a i m  o r  d e f e n s e  a s s e r t e d  i n  t h e  amended 
p l e a d i n g  a r o s e  o u t  o f  t h e  c o n d u c t ,  
t r a n s a c t i o n ,  o r  o c c u r r e n c e  se t  f o r t h  o r  
a t t e m p t e d  t o  b e  se t  f o r t h  i n  t h e  o r i g i n a l  
p l e a d i n g ,  t h e  amendment r e l a t e s  back  t o  
t h e  d a t e  of t h e  o r i g i n a l  p l e a d i n g .  An 
amendment c h a n g i n g  t h e  p a r t y  a g a i n s t  whom 



a  c l a i m  i s  a s s e r t e d  r e l a t e s  back i f  t h e  
f o r e g o i n g  p r o v i s i o n  i s  s a t i s f i e d  and ,  
w i t h i n  t h e  p e r i o d  p rov ided  by law f o r  
commencing t h e  a c t i o n  a g a i n s t  him, t h e  
p a r t y  t o  b e  b r o u g h t  i n  by amendment ( I - )  
h a s  r e c e i v e d  such  n o t i c e  o f  t h e  
i n s t i t u t i o n  o f  t h e  a c t i o n  t h a t  he  w i l l  
n o t  be p r e j u d i c e d  i n  m a i n t a i n i n g  h i s  
d e f e n s e  on t h e  m e r i t s ,  and ( 2 )  knew o r  
should  have  known t h a t ,  b u t  f o r  a  m i s t a k e  
concern ing  t h e  i d e n t i t y  o f  t h e  p r o p e r  
p a r t y ,  t h e  a c t i o n  would have been b rough t  
a g a i n s t  him. . . 

I t  w i l l  be  s e e n  from a  r e a d i n g  o f  Rule 1 5 ( c ) ,  t h a t  a n  

amended c o ~ n p l a i n t  r e l a t e s  back t o  t h e  d a t e  o f  t h e  o r i g i n a l  

p l e a d i n g  when t h e  amended p l e a d i n g  depends on t h e  same set o f  

o p e r a t i v e  f a c t s  a s  c o n t a i n e d  i n  t h e  o r i g i n a l  p l e a d i n g .  The 

f u r t h e r  p r o v i s i o n  i n  Rule 15 ( c ) ,  w i t h  r e s p e c t  t o  amendments 

changing a  p a r t y ,  r e l a t e s  t o  t h o s e  s i t u a t i o n s  where t h e  p a r t y  

a s s e r t i n g  t h e  c l a i m  h a s  made a  m i s t a k e  c o n c e r n i n g  t h e  

i d e n t i t y  o f  t h e  p r o p e r  p a r t y  r a t h e r  t h a n  when t h e  p a r t y  i s  

i g n o r a n t  o f  t h e  t r u e  i d e n t i t y  o f  t h e  p r o p e r  p a r t y .  Our 

h o l d i n g  i n  Vincen t  v .  Edwards w i t h  r e s p e c t  t o  Rule 1 5 ( c )  

d e n i e s  t h e  s t a t u s  o f  t h e  f i c t i t i o u s  p a r t y  a s  b e i n g  i n  t h e  

a c t i o n  from t h e  b e g i n n i n g ,  and i n  c a s e s  such  a s  t h e  one a t  

b a r ,  r o b s  t h e  f i c t i t i o u s  name s t a t u t e ,  S 25-5-103, o f  i t s  

e f f i c a c y .  

We f i n d  o u r s e l v e s  i n  agreement  w i t h  t h e  Supreme Cour t  

o f  C a l i f o r n i a  i n  B a r r i n g t o n  v.  A.H. Robbins Co. (Ca l .  1 9 8 5 ) ,  

7 0 2  P.2d 563, a t  565,  where it s a i d :  

The r e l a t i o n - b a c k  d o c t r i n e  h a s  been used 
t o  d e t e r m i n e  t h e  t i m e  o f  cornmencemont o f  
an a c t i o n  f o r  t h e  purpose  o f  t h e  s t a t u t e  
o f  l i m i t a t i o n s .  Normally,  t h e  s t a t u t e  o f  
l i m i t a t i o n s  commences t o  run r e g a r d l e s s  
o f  t h e  i n j u r e d  p a r t y ' s  i g n o r a n c e  o f  h i s  
o r  h e r  c a u s e  o f  a c t i o n .  ( C i t i n g  
a u t h o r i t y . )  I n  A u s t i n  v .  Massachuse t t s  
Bonding & I n s u r a n c e  Co. (1961) 56 Cal .2d 
596, 15  Ca l .Rp t r .  817, 3 6 4  P.2d 681, w e  
h e l d  t h a t  a n  amended c o m p l a i n t  i s  n o t  



b a r r e d  by  t h e  s t a t u t e  of l i m i t a t i o n s ,  
even  t h o u g h  it s u b s t i t u t e s  a  named p a r t y  
f o r  a  f i c t i t i o u s  d e f e n d a n t ,  i f  t h e  
amended c o m p l a i n t  r e l a t e s  back  t o  a  
t i m e l y  o r i g i n a l  c o m p l a i n t .  Reason ing  
t h a t  t h e  d e f e n d a n t  was n o t  p r e j u d i c e d  by 
t h e  f i l i n g  o f  an amendment a f t e r  t h e  
s t a t u t o r y  p e r i o d  had e l a p s e d ,  w e  o b s e r v e d  
t h a t  " a  d e f e n d a n t  unaware o f  t h e  s u i t  
a g a i n s t  him by  a  f i c t i t i o u s  name i s  i n  no  
worse  p o s i t i o n  i f ,  i n  a d d i t i o n  t o  
s u b s t i t u t i n g  h i s  t r u e  name, t h e  amendment 
makes o t h e r  c h a n g e s  i n  t h e  a l l e g a t i o n s  on 
t h e  b a s i s  o f  t h e  same g e n e r a 1  set  o f  
f a c t s .  . . ." ( C i t i n g  a u t h o r i t y .  ) 
C o n v e r s e l y ,  "a p l a i n t i f f  who d i d  n o t  know 
o f  t h e  t r u e  name a t  t h e  t i m e  t h e  o r i g i n a l  
c o m p l a i n t  was f i l e d  . . . h a s  a t  l e a s t  a s  
g r e a t  a  need  f o r  t h e  l i b e r a l i t y  o f  
amendment . . . a s  a  p l a i n t i f f  who knew 
t h e  d e f e n d a n t ' s  name t h r o u g h o u t ,  and  h e  
s h o u l d  n o t  b e  p e n a l i z e d  m e r e l y  b e c a u s e  he  
was compe l l ed  t o  resort t o  h i s  s t a t u t o r y  
r i g h t  o f  u s i n g  a  f i c t i t i o u s  name." 

W e  t h e r e f o r e  r e v e r s e  o u r  h o l d i n g  i n  V i n c e n t  v. Edwards,  

s u p r a ,  and  d e t e r m i n e  t h a t  when a  f i c t i t i o u s  p a r t y  i s  l a t e r  

i d e n t i f i e d ,  t h e  amendment s e t t i n g  f o r t h  h i s  t r u e  name r e l a t e s  

back  t o  t h e  d a t e  o f  t h e  f i l i n g  o f  t h e  o r i g i n a l  p l e a d i n g .  I n  

t h i s  c a s e ,  it means t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  had n o t  

r u n  a g a i n s t  t h o s e  f i c t i t i o u s  d e f e n d a n t s  who where  l a t e r  

i d e n t i f i e d  by  t h e i r  t r u e  names. 

T h e r e  i s  p r o t e c t i o n  f o r  f i c t i t i o u s l y  named d e f e n d a n t s  

i n  t h e  p r o v i s i o n s  o f  o u r  Ru le  4 1  (e)  , M.R.Civ.P. Under t h a t  

r u l e  any  d e f e n d a n t  who h a s  n o t  a p p e a r e d  i n  t h e  a c t i o n  o r  who 

h a s  n o t  b e e n  s e r v e d  w i t h i n  t h r e e  y e a r s  a f t e r  t h e  h a s  
C L C ~ ~ D . I *  - J ~ H  1:!+5 

b e e n  commenced i s  e n t i t l e d  t o  a  d i s m i s s a l .  Moreover ,  un er  

t h a t  r u l e ,  u n l e s s  summons s h a l l  have  b e e n  i s s u e d  w i t h i n  o n e  

y e a r  o f  t h e  commencement o f  t h e  a c t i o n  a  d e f e n d a n t  i s  

e n t i t l e d  t o  d i s m i s s a l .  I n  t h i s  c a s e ,  t h e  o r i g i n a l  a c t i o n  was 

f i l e d  on J u n e  1 7 ,  1983 .  The a d d i t i o n a l  summons a g a i n s t  t h e  



newly i d e n t i f i e d  d e f e n d a n t s  was i s s u e d  on J u n e  11, 1 9 8 4 ,  

w i t h i n  t h e  one  y e a r  p e r i o d .  

W e  t h e r e f o r e  r e v e r s e  t h e  summary judgments  g r a n t e d  i n  

t h i s  c a s e  and remand t h e  c a u s e  f o r  f u r t h e r  p r o c e e d i n g s  i n  

a c c o r d a n c e  w i t h  t h i s  o p i n i o n .  

FJe c o n c u r :  n n :<j' ' 7  


