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N r .  J u s t i c e  Wil l iam E.  Hunt, S r .  d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t .  

The a p p e l l a n t ,  James W a l t e r s ,  b r o u g h t  a  q u i e t  t i t l e  

a c t i o n  i n  April .  1981 i n  I ; incoln  County D i s t r i c t  Cour t .  The 

named d e f e n 6 a n t s  m a d e  no appearance  and t h e  C i s t r i c t  Cour t  

o r d e r e 6  t i t l e  q u i e t e d  i n  a p p e l l m t  VJalters on June  8 ,  1981. 

I n  February  1 9 8 3 ,  t h e  r e s p o n d e n t ,  K r i s  I - T i r t ,  f i l - e d  a  mot ion  

and a c t i o n  t o  set a s i d e  t h a t  d e c r e e .  The D i s t r i c t  C o u r t  

c r d e r e d  t h e  d e c r e e  s e t  a s i d e  and t h e  p a r t i e s  t h e n  proceeded 

on t h e  o r i g i ~ a l  q u i e t  t i t l e  a c t i o n  a s  i f  a n  appearance  had 

heen made. The D i s t r i c t  Cour t  q u i e t e d  t i t l e  i n  t h e  

r e s p o n d e n t ,  K r i s  R o b e r t s  H i r t .  T h i s  a p p e a l  fo l lowed .  

W e  a f f i r m .  

The i s s u e s  p r e s e n t e d  f o r  rev: ' e w  a r e :  

1. Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  s e t t i n g  a s i d e  

t h e  q u i e t  t i t l e  d e c r e e .  

2 .  Whether t h e r e  wwas e v i d e n c e  of f r a u d  s u f f i c i e n t  t c  

a l l o w  t h e  q u j e t  t i t l e  d e c r e e  t o  be set a s i d e .  

3 .  Whether a  d i l i g e n t  s e a r c h  was performed i n  

accorCance w i t h  Rule 4 0 ( 5 ) ,  b4.R.Civ.P. 

The f i r s t  i s s u e  i s  whether  t h e  D i s t r i c t  Cour t  e r red .  i n  

s e t t i n g  a s i d e  t h e  q u i e t  t i t l e  d e c r e e .  Our d i s c u s s i o c  o f  t h i s  

i s s u e  c o n t r o l s  an6  r e n d e r s  a d i s c u s s i o n  o f  t h e  remain ing  

i s s u e s  unnecessa ry .  

T h i s  m a t t e r  c o n c e r n s  a  two p a r c e l  t r a c t  cf r e a l  p r o p e r t y  

l o c a t e d  i n  L inco ln  County, Montana. I n  1958,  Harold and 

h'aomi Kruse purchased t h e  p r o p e r t y  from F o r r e s t  and Vera 

Sund. The deed was recorded  i n  L i n c c l n  County. 

I n  1972,  t h e  Kruses  s o l d  t h e  p r o p e r t y  by c o n t r a c t  f o r  

deed to Robert W i l - l e t t .  The c o n t r a c t  was h e l d  i n  escrow i n  



Bonners F e r r y ,  Idaho.  The c o n t r a c t  made no p r o v i s i o n  f c r  

payment o f  t a x e s .  I n  1373,  W i l l e t t  a s s i g n e d  t h e  c o n t r a c t  to 

Bruce and K r i s  F o b e r t s .  The R o b e r t s '  m a r r i a g e  was d i s s o l v e d  

and a s  p a r t  o f  t h e  d i v o r c e  s e t t l e m e n t  Eruce  a s s i g n e d  h i s  

i n t e r e s t .  t o  R r i s  i n  December 1974, and t h e n  execu ted  a q u i t  

c l a i m  deed t o  h e r  i n  August 1975. P r i s  i s  now K r i s  I I i r t ,  

r e s p o n d e n t .  There was no n o t i c e  o f  any o f  t h e s e  t r a n s a c t i o n s  

r e c o r d e d  i n  L i n c o l n  County where t h e  l a n d  i s  l o c a t e d .  

L i n c o l n  County c o n t i n u e d  t o  a s s e s s  t a x e s  on t h e  p r o p e r t y  

t o  t h e  F r u s e s  a s  r e c o r d  owners.  The 1976 t a x e s  were n o t  p a i d  

and i n  J u l y  1977, t h e  p r o p e r t y  was  o f f e r e d  f o r  p u b l i c  t a x  

s a l e .  No b i d  was r e c e i v e d  on t h e  p r o p e r t y  and L i n c o l n  County 

became t h e  p u r c h a s e r .  

I n  J a ~ u a r y  1980,  Lee McDonald purchase2  t h e  p r o p e r t y  

from Linco ln  County v i a  a  t a x  deed. p rocedure .  The t a x  deed 

c o n t a i n e d  a n  i n c o r r e c t  and incomple te  d e s c r i p t i o n .  I n  

Februs-ry 1981,  t h e  a p p e l l a n t ,  James W a l t e r s ,  purchased t h e  

p r o p e r t y  from McDo~ald .  b7al ters  r e c o r d e d  h i s  deed.  

IE A p r i l  1981, W a l t e r s  f i l e d  a  c o m p l a i n t  t o  q u i e t  t i t l e  

t o  t h e  p r o p e r t y .  H e  named a s  d e f e n d a n t s  i n  t h a t  a c t i o n  t h e  

Kruses ,  W i l l e t t ,  Bruce P o b e r t s ,  and " a l l  o t h e r  p e r s o n s ,  

~lnknown. " 

On June  8 ,  1981, t h e  D i s t r i c t  C o u r t ,  hav ing  de te rmined  

t h a t  t h e  d e f e n d a n t s  had been d u l y  s e r v e d ,  y e t  f a i l e d  t o  

a p p e a r  a n d  w e r e  i n  d e f a u l t ,  and hav ing  de te rmined  t h a t  p roof  

t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t  hav ing  been made, o r d e r e d  

t i t l e  q u i e t e d  i n  t h e  a p p e l l a n t .  A p p e l l a n t ,  W a l t e r s ,  t h e n  

conveyed two p a r c e l s  t o  Rick and Sandy Hi ldebrand .  Tha t  deed 

was r e c o r d e d  i n  Cc tober  1981. I n  t h e  meantime t h e  

r e s p o n d e n t ,  R r i s  H i r t ,  had been pay ing  on h e r  c o n t r a c t  h e l d  

i n  escrow i n  t h e  Idaho bank. The r e s p o n d e n t  be l ieved.  t h a t  



t h e  escrow arrangement  i n c l u d e d  payment of  t a x e s .  I n  

September 1982,  r e s p o n d e n t ' s  f r i e n d  who l i v e d  n e x t  t o  t h e  

p r o p e r t y  a d v i s e d  h e r  t h a t  somecr,e was l i v i n g  end b u i l d i n g  on 

t h e  p r o p e r t y .  

I n  February  1983,  K r i s  I T i r t  f i l e d  c o n s o l i d a t e d  mot ions  

t o  se t  a s i d e  h e r  d e f a u l t  and t o  i n t e r v e n e  ir, t h e  o r i g i n a l  

q u i e t  t i t l e  acrt ion,  a  t h i r d  p a r t y  compla in t  on q u i e t  t i t l e ,  

and a n  a c t i o n  t o  set  a s i d e  t h e  t a x  deed.  She a l l e g e d  tha.t .  

t h e  t a x  sa le  a n d  subsequen t  t r a n s f e r s  were void. f o r  

i r r e g u l a r i t i e s  inc l -uding l a c k  o f  d e f i n i t e  d e s c r i p t i o n ,  

f a i l u r e  t o  g i v e  p r o p e r  n o t i c e ,  f r a u d  on t h e  c o u r t ,  and 

f a i l u r e  t o  u s e  p r o p e r  t a x  deed p r o c e d u r e .  She named t h e  

a p p e l l a n t ,  h i s  p r e d e c e s s o r ,  McDcna.ld, and t h e  Hi1debra.r .d~ a s  

d e f e n d a n t s .  

I n  November 1983, t h e  C i s t r i c t  Cour t  se t  a s i d e  i t s  June  

1981, d e c r e e  t h a t  had q u i e t e d  t i t l e  i n  t h e  a p p e l l a n t .  

A p p e l l a n t ,  W a l t e r s ,  t h e n  moved t o  se t  a s i d e  t h i s  judgment i n  

f a v o r  c f  t h e  respondent . ,  H i r t .  T h i s  mot ion  was d e n i e d .  The 

a p p e l l a n t  t h e n  f i l e d  an  amended compla in t  and t h e  n a t t e r  went 

t o  t r i a l .  I n  J u l y  1984, t h e  D i s t r i c t  C o u r t  i s s u e d  f j -nd ings  

o f  f a c t  and c o n c l u s i o n s  o f  law. The c o u r t  found. t h a t  L i n c o l n  

County d i d  n o t  have j u r i s d i c t i o n  t o  i s s u e  a  t a x  deed because  

t h e  n o t i c e  w a s  m e t e r i a l . l y  d e f e c t i v e  i n  s t a t i n g  t h e  amount due 

and i n  s e t t i n g  f o r t h  t h e  c l e s c r i p t i o n .  A s  a  r e s u l t  o f  t h e  

d e f e c t s ,  t h e  c o u r t  found t h a t  K r i s  R o b e r t s  d i d  not. l o s e  h e r  

r i g h t  t o  redeem t h e  p r o p e r t y  by payment o f  d e l i n q u e n t  t a x e s  

and t h a t  upon payment o f  t h o s e  t a x e s  s h e  sh.ould have t h e  

t i t l e  q u i e t e d  i n  h e r  f a v o r  on t h e  l and  not. p r e v i o u s l y  

conveyed t o  t h e  Hi ldebrar ids .  

A s  t o  t h e  l a n d  conveyed t o  t-he I I i ldebrands ,  t h e  c o u r t  

f o u ~ d  t h a t  t i t l e  s h o u l d  remain i n  th.e HiLZebrands a s  bona 



f i d e  p u r c h a s e r s  f o r  val-ue,  b u t  t h a t  t h e  a p p e l l a n t  W a l t e r s  

should! pay H i r t  For t h e  p r o p e r t y  he  had conveyed t o  them. 

Judgnent  was e n t e r e d  q u i e t i n g  t i t l e  i n  t h e  r e s p o n d e n t  s u b j e c t  

t o  t h e  H i l d e b r a n d ' s  G r  a p p e l l a n t ' s  r i g h t  t o  redeem by pay ing  

t h e  r e s p o n d e n t  f o r  t h e  p a r c e l  upGn which t h e  Hil.debrands had 

c o n s t r u c t e d  b u i l d i n g s .  Both t h e  a p p e l l a n t s  and H i l d e b r a n d s  

a p p e a l ~ d .  Subsequen t ly  t h e  Hi ldebrands  s e t t l e d  t h e i r  d i s p u t e  

and d i s m i s s e d  t h e i r  a p p e a l .  

The f i r s t  i s s u e  w e  must  d e c i d e  i s  whe the r  t h e  D i s t r i c t  

C o u r t  e r r e d  i n  s e t t i n g  a-s ide  t h e  q u i e t  t i t l e  d e c r e e .  

The r e s p o n d e n t ,  i n  h e r  c o n s o l i d a t e d  mot ion  and a c t i o n  t o  

se t  a s i d e  t h e  q u i e t  t i t l e  d e c r e e ,  a l s o  c h a l l e n g e 6  t h e  

u n d e r l y i n g  t a x  deed p rocedure  under  which lGcDonald, 

a p p e l l a n t ' s  p r e z e c e s s o r  i n  t i t l e ,  c la imed  h i s  i n t e r e s t .  

However, as t h e  D i s t r i c t  Cour t  found,  t h e  d e s c r i p t i o n  o f  

p r o p e r t y  c la imed under  t h e  t a x  deed p r o c e d u r e  was s o  

6 e f i c i e n t  t h a t  t h e r e  cou ld  be  no v a l i d  t r a n s f e r  o f  any 

i n t e r e s t  under  any k i n d  o f  a c t i o n .  The n o t i c e  p u b l i s h e d  i n  

t h e  t a x  deed p r o c e d u r e  r e f e r r e d  t o  S e c t i o n  25 and n o t  t o  

S e c t i o n  2 6 ,  t h e  s e c t i o n  i n  which t h e  l a n d  l ies .  I n  a d d i t i o n  

t h e  d e s c r i p t i o n  r e f e r r e d  t o  a  " T r a c t  1" i n  H.E.S.  735-- there  

i s  no T r a c t  1 i n  H.E .S .  735. T o  compounl t h e  d i f f i c u l t y  i n  

l o c a t i n g  t h e  l a n d ,  t h e  d e s c r i p t i o n  2 i d  n o t  i n d i c a t e  n o r t h  o r  

s o u t h  f o r  t h e  township ,  o r  e a s t  o r  w e s t  f o r  t h e  range .  

Fe a g r e e  w i t h  t h e  C i s t r i c t  Cour t  t h a t  t h e  n c t i c e  o f  

a p p l i c a t i o n  f c r  t a x  deed was s o  vague,  incomple te  and 

e r r o n e o u s  t h a t  it does  n o t  a d e q u a t e l y  i d e n t i f y  t h e  l a n z  and 

i s  t h e r e f o r e  f a t a l l y  d e f e c t i v e .  Y e t t e r  v .  G a l l a t i n  County 

(Kont. 1 9 8 2 ) ,  645 P.26 941, 9 4 2 ,  39 St.Rep. 905, 907. 

D e f e c t i v e  n o t i c e  of a p p l i c a t i o n  f o r  a  t a x  deed d e p r i v e s  

t h e  coun ty  t r e a s u r e r  o f  j u r i s d i c t i o n  t o  i s s u e  t h e  t a x  deed.  



Edwards v. Walters (Kont. 1983), 664 P.2d 332, 937, 40 

St.Rep. 914, 921. Because no valid tax deed has been issued 

respondent's right to redeer, the property has not. terminated. 

Section 15-18-101, MCA. 

Because of our holding a-s to the first issue it is not 

necessary to discuss the second and third issues. 

The judgment of the District 

We Concur: 


