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Mr. Justice John Conway Harrison delivered the OQpinion of the
court.

Defendants/appellants, Donald and Frieda rravik, appeal
a District Court decision favoring plaintiff/respondent
Leonard Sj oberg. Trial was held withOut a jury on May 20,
1987 in the Second Judicial District, Silver Bow County. The
District Court awarded S oberg $43,100 in damages, $342.60 in
costs, and $9,200 for attorney's fees. we affirmin part and
reverse in part.

on May 30, 1980 Sjoberg and the Kravikg signed a
"contract for sale of real property and escrowy agreenent . "
The land consists of approximately forty acres and is |ocated
in Madi son County. As buyer, Sjoberg agreed to pay $52,500
with $11,000 as a down payment. Afterward, payments were to
be made in fifteen annual installments of $5 456, with the
first payment on May 1, 1981. The agreed interest rate was
10% per annum on the unpai d bal ance.

The forty acres which was the subject of the sale was
part of farmland owned by the Kraviks. The Kraviks land,
including these forty acres, Wwas e€enCUNMbered by a mortgage
with the John Hancock |nsurance Conpany, The nortgage had
been duly recorded and Sjoberg entered the purchase agreenent
knowing the nortgage existed, The purchase agreenent
included a specific clause addressing the eventual release of
t he Hancock nortgage:

The buyer enters into this agreement with
the knowledge and understandi ng that the
real property above described is subject
to a nortgage to the John Hancock Mitual

Life Insurance Company recorded at book
257, pages 730-738 of Mortgage Records of
Madison County, Montana, on April 3,

1978. Buyer agrees that the seller shall

not cause said nortgage to be releaseg of
record until the gel1ers obtain at least
$250,000 in sales of land of which the
above real estate is a part or within one



year fromthe date of this agreement.
Upon such event. the seller shall cause to
be filed a partial satisfaction of said
nortgage to the above described real

property.

The parties agreed to an anendnent to the above contract
on June 12, 1980. The amendnent provided that after the
Hancock nortgage was released, the Kraviks would subordinate
their contract interest to one acre so that the one acre
woul d be free of both the Hancock nortgage and the Kravik
contract. The express purpose of the amendnent was to allow
nortgage financing.

Sj oberg made his first paynent on the forty acres in
1981 without incident. On May 6, 1981 §joberg wote a
letter to Donald Kravik stating that Kravik was to have the
Hancock nortgage released by may 31, 1981 according to the
ternms of their original contract. However, Kravik was not
able to obtain the release and failed to do so until April
1986.

Oon January 15, 1982, S oberg purchasea an additional
twenty acres from the Kraviks for the price of $19,200, wth
$1,000 as a down paynent. Payments were to be made in
fifteen annual installnents of $2,392.75. The agreed
interest rate was 10% per annum The first payment was to be
mde May 1, 1982 and the remaining paynments were to occur on
the first day of each year thereafter. This contract also
contained a clause specifically addressing the Hancock
mortgage which was very simlar to the clause in the first
contract between sjoberg and the Kraviks. Specifically, the
cl ause inthe second contract st at ed:

The buyer enters into this agreement wth
the knowledge and understanding that the
real  property above described is a
portion of a larger tract of Land
consisting of approximately 1,515 acres
which is subject tOo a nortgage to the
John  Hancock Mutual Life Insurance



Company, recorded at book 257, pages
730~738 of the Mortgage Records of
Madi son  County , Montana, on April 3,
1978. Appr oxi mat el 493 acres of the
larger tract have een subdivided into
smaller acreage tracts, The land herein
being sold is one of these acreage
tracts. The sellers are in the process
of selling the subdivi geg acreage tracts,
and when there is at least $250,000 in
sales of the acreage tracts or wthin 1
vear, the seller shall obtain from the
above named mortgagee, a full
satisfaction of mortgage as to the
subdi vi ded acreage tracts and shall place
the sane of record.

On April 20, 1982 Sjoberg's attorney sent a letter toO
the xraviks stating that the Kraviks were in default of the
contract entered May 30, 1980 for the forty acre tract. The
| etter explained that default occurred because the Kraviks
failed to obtain the release of the Hancock nortgage on May
31, 1981 as promsed in the contract, and demanded that the
Kravi ks cure the default within the time provided in the
agreement . The agreement provided that if the buyer
defaulted, the sellers could termnate the agreement after
witten notice, but only if the buyer did not cure the breach
wthin sixty days after the notice. Although the agreement
did not expressly contemplate the procedure in the event of a
breach by the sellers, it appears that Sjoberg's attorney was
addressing this sixty day grace period and dernanding that the
Kraviks obtain a release of the Hancock nortgage W thin the
sixty day period following the witten notice and demand.

On mMay 1, 1982, Sjoberg did not make any payment on
either of the two contracts entered. On June 8, 1982,
Sjoberg attenpted to make payment an both contracts, but did
so under the provision that the escrow agent hold the check
in escrow and not actually deliver the paynment. Under those
terms , the escrow agent rejected the payment. Al'so on June

8, 1982, Sjoberg's attorney sent a Letter to the Kraviks
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notifying them that they were in default on the contract for
the purchase of the twenty acre tract because the Haneock
nortgage was not released. The letter stated that the
agreement entered on January 15, 1982 stated that "when there
is at least $250,000 in sales of these acreage tracts or
wthin one year, seller shall obtain a full satisfaction of
nmortgage ., . . " Al t hough the letter did not specify the
reason for breach, one year had not passed since the date of
the contract. Therefore, the allegation nust have been that
the Kraviks had by that time sold at |east $250,000 worth of
their total acreage. The letter demanded that the Xraviks
obtain the nortgage release within the time provided in the
contract.

On July 2, 1982, an attorney for the Kraviks wote a
Letter to Sjoberg stating Sjoberg was in default on the
contracts by failing to make payments when they were due.
Sjoberg responded by neking the payments within the specified
grace period of sixty days.

Sjoberg filed a |awsuit against the Kraviks April 7,
1983 and alleged they had breached both contracts and damaged
himin the ambunt of $71,700, the total sale price of the two
tracts of |and. Sj oberg has stated he deposited the 1983
payments en both tracts in a bank account pending the outcome
of the lawsuit. No further paynents have been made on the
contracts. On April 11, 1986, the Kravi ks obtained the
rel ease on +the Hancock nortgage as a result of another
lawsuit., The Kraviks then sent Sjoberg a notice of default
on May 16, 1986 alleging Sjoberg had failed to render any
payments since 1982, The District Court stayed all
proceedings regarding this default pending the outcome of the
litigation.

A bench trial was held May 20, 1987. Plaintiff Sjoberg
al l eged he had intended to construct a house and devel op a
horse farm on the property, but was unable to obtain any



financing for the «construction because of the Hancock
nor t gage. The District Court found that the XKraviks
materially breached the contracts by failing to obtain a
release of the Hancock mortgage, Sjoberg claimed a nunber of
damages including loss of profits and good wilil fegarding the
horse farm which the District Court denied because they were
too specul ative. However, the District Court did award
Sj oberg damages totaling $43,100, which Sijoberg clainmed to
have sustained due to a general increase in costs of
construction of wvarious buildings, equipnment, power, wells,
and a horse trailer and truck, The District Court also
awarded attorney's fees in the amount of $9,200 and costs of
$343.60. In the District oourt's final judgnment, it found
there was a total. of $56,529.38 remmining onthe principal
bal ances due ana owing under both contracts, and that the
total anmount awarded to Sjoberg was $52,643.60. Therefore,
the District Court concluded that upon Sjoberg paying the
difference, $3,885.78, both contracts would be paid in Full
and the obligations of all parties fulfilled.

Defendants/appellants, the Kraviks, appeal and raise
issues which mav be addressed as foll ows:

1. Did the Kraviks' failure to obtain a release of the
Hancock mortgage constitute a breach of the contract Wwhich
entitled Sjoberg to stop paynments?

a. Were the damages awar ded Sj oberg correctly
cal cul ated?

3. Has the Kraviks' appeal been rendered noot?

1. Breach of the contract.

The Xraviks admt they were unable to obtain a tinely
rel ease of the mortgage as promised in both contracts, The
rel eases were not obtained until April. 11, 1986, and under
the ternms of the contracts the releases should have been
obtained no later than May 31, 1981 for the forty acre tract
ang January 15, 1983 for the twenty acre tract. The Rraviks



mai ntain, however, that their breach was not a breach which
constituted default and was not sufficient enough to allow
Sj oberg to stop paynents. Instead, they contend that
Sjoberg's sole remedy was to continue with the paynments and
sue for whatever danmages he incurred.

If a contracting party materially breaches the contract,
the injured party is entitled to suspend his performance, and
the determnation of whether a naterial breach exists is a
question of fact. E, Farnsworth, Contracts, § 8.16 (1982).
The contracts included specific provisions directing the
nortgage rel ease. The District Court found that "the
specific purpose of the provision . , . was to allow Sjoberg
to have the property free of the nortgage and subject only to
the purchase contract so that he could obtain financing to
begin to develop the property as a horse ranch.'" The
District Court concluded that the Kraviks breach was a
material breach. We agree with the District Court because
the Kraviks breach substantially effected the purpose of the
contract. Sj oberq probably would not have entered the
contract had he known the nortgage would not be released. W
hold that the Kraviks" breach was material and constituted a
conditicn entitling Sjoberg to stop his paynents under the
contracts.

The Xraviks contend that this holding would conflict
with the rule that under an installnment sales contract the
seller does not have to produce marketable title until the
date set for final paynent and tender of the deed. Scheitlin
v. R & D Minerals {(Mont. 1985), 701 P.24 1388, 2390, 42
St.Rep. 986, 988 (citing Silvast v. Asplund (1933) , 93 Mont.
584, 592, 20 P.2d 631, 636). However, this decision does not
run contrary to this rule because the parties specifically
agreed the nortgage would be released no |ater than one vyear
after the contracts were entered.



2. DAMAGES

This action was commenced When Sjoberg filed a conplaint
in the District Court alleging breach of the two real. estate
contracts because the John Hancock Insurance Conpany release
had not been obtained within a year. He sought total danages
of $71,700, Sjoberg thus chose to stand on the contract and
to seek damages for its breach.

In their answer to the conplaint, Kraviks tendered a
third defense and counter claimin which they agreed that
under the terms of the contracts they were to deliver
marketable title in the sellers; and they could not do so
because they were unable to secure the release from the John
Hancock Mutual Life Insurance Conpany; that obtaining the
rel ease was not possible and that the Kravi ks were ready,
willing and able to restore to Sjoberg all paynents nade by
him under his contracts and by reason of the doctrine of
mutual ity of renmedy, sought to rescind the contracts and
restore the parties to their status at the time of entering
into the contracts. No other pleadings were thereafter filed
in the nature of supplenentary pleadings.

while the action was pending, in April of 1986 through
another |litigation, +the release of the property fromthe
nortgage of John Hancock Mutual Life |nsurance was obtained.
On May 16, 1986, Kraviks served notices of default upon
Sjoberg for each of the contracts, on the grounds that no
payments had been nmade by Sijoberg to keep the contracts in
effect. Upon recei pt of the default notices, counsel for
Sjoberg went to court and obtained a stay of default on the
contracts until further orxder of the court.

In its findings and conclusions, the D strict Court
found that the provision in the contracts requiring the John
Hancock Mutual Life Insurance Conpany releases was naterial
to the contracts, and that the Kraviks' failure to produce
such releases constituted a material breach of the contracts.




I't concluded therefore that Sjoberg's obligation to make
payments ceased on the failure of the Xraviks to obtain the
nortgage releases , The court however further found that
Sjoberg was obligated to pay under the contracts commencing
with the paynents due in My of 49gg, but that no interest
should accrue on the contracts between the date of the |[ast
payment in 1982 and May 1988 because of the Kraviks' material
breach.

The District Court also found that sjcberg WaS damaged
through the Kravi ks' breach in the sum of $18,000 for the

increased costs Of building a house, barn and other
out bui I dings; $10,000 for the increased costs of purchasing @
tractor, plow and irrigation equipnent; $1,600 for the

increased costs of obtaining power to the punp and digging
wells; and $13,500 for the increased costs of obtaining a
horse trailer and appropriate truck. The District Court
found the total anpunt of damages was $43,100.

The findings of the District Court are not clearly
erroneous, Rule 52(a), M.R.Civ.P., and the application Of
legal principles to the fact situation by the District Court
IS proper.

The court did award attorney's fees in the sum of $9,200
to Sjoberg based upon the reciprocity statute, § 28-3-704,
MCA, and the following in the contracts:

In the event the Sell ers nust resort to
| egal action to renove the Buyer from the
prem ses, or seek return of the property,
after Default and Notice, the Buyer
hereby specifically agrees to pay all the
court costs and reasonable attorney fees
incurred by the Seller in such action.

Neither of the parties are entitled to attorney's fees
in this action. Wile Kraviks breached the contracts by not
providi ng the John Hancock rel eases, Sjoberg alsc breached

the contracts when he did not begin neking payments on the
contracts when he became obligated to do so in May of 1986.



we hold it would be inequitable to award attorney's fees or
costs to either party in this case.
3.  MOOTNESS

In its judgnment, the District Court offset the amounts
due to the Xravi ks under the contracts with the anounts it
found as damages, attorney's fees and costs awarded to
Sjoberg leaving a net of $3,885.78. The judgnment provided
that upon pavment of that sum to the escrow holder, the
escrow holder was to deliver the escrow docunents, including
the warranty deed to Sjoberg, at which tine the contracts
woul d be deemed paid in full and the obligations of all the
parties fulfilled. During the pendency of this appeal,
Sjoberg has made that paynent to the escrow holder and now
clains that the cause is noot because the terns of the
judgment have been fulfilled by him

Because we have found that Kraviks are entitled to
effective relief on appeal, we do not find the judgment to be
moot . See Martin Devel opment Company v. Keeney Construction
Company (Mont. 1985), 703 p.2d 143, 147, 148, 42 st.rep. 752,
757, 15%

4. CONCLUSI ON

Accordingly, we affirm in part and reverse in part the
judgment of the District Court. We affirm the determination
of the District Court that the sumof $56,529.38 is due to
the Kraviks from Sjoberg as principal due and owi ng on both
contracts. Kraviks should additionally receive interest on
$56,529.38 at the rate of 10% per annum from May 16, 1986
until the date of the judgnent appealed from W affirm the
findings of the District Court that S oberg is entitled to
damages fromthe Rraviks in the sum of $43,100, and agree
that this sum nay be offset against the principal balance due
on the contracts of Sjoberg to Rraviks as of the date of said
judgment . Thereafter Kraviks are entitled to receive
judgnent interest at the rate of 10% per annum on the net
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principal amount due from and after the jydgment date untii
pai d. (Post judgment interest shall not include interest on
interest.) W determne that neither party is entitled to
attorney's fees and costs in this action. W remand this
cause to the District Court for suych further proceedi ngs as
may be necessary to reverse the dgeilivery of the warranty geed
fromthe escrow holder to Sjoberg until such tine as the
amounts due under this opinion are fully paid.

We concur:

/
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