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Mr. Justice R. C. McDonough delivered the Opinion of the 
Court. 

This appeal concerns alleged negligence and inverse 

condemnation on the part of a city government, a contractor 

and an engineering firm in designing and constructing a sewer 

sys tem. Plaintiffs Rodney and Debra Thelen, et al. 

(Plaintiffs) appeal from the Amended Judgment of the District 

Court of the Thirteenth Judicial District, Yellowstone 

County. The court granted summary judgment in favor of 

defendants City of Billings, Black & Veatch and COP 

Construction Co. We affirm. 

Plaintiffs present a single issue on appeal: 

Whether the Amended Judgment of November 16, 1988, 

granting summary judgment to Defendants by the Montana 

District Court and dismissing Plaintiffs' case was proper. 

In 1984, construction began on a sewer system project 

undertaken by the City of Billings in the Billings Heights 

area. The City hired engineering firms and a contractor to 

design, supervise and build the project. Preliminary studies 

showed that the soil in the area where Plaintiffs' homes are 

located contained ground water in quantities that might 

interfere with the excavation of trenches where sewer lines 

would be buried. The plans therefore called for the 

contractor, COP Construction Co., to take steps to "dewater" 

the trenches through the use of "dewatering wells". 

Construction of the project began in a neighborhood some 

distance from Plaintiffs' homes. Dewatering wells were 

employed to keep water out of the trenches. The water that 

collected in the wells was pumped into an existing irrigation 

ditch that ran through the area, passing near Plaintiffs' 

homes. At the time in question, the ditch was alleged to 



have been i n  u se  f o r  i r r i g a t i o n  o f  f i e l d s  near  t h e  homes. 

The use  of  t h e  d i t c h  f o r  d i s p o s a l  o f  wate r  from t h e  

dewater ing w e l l s  was a l l e g e d  t o  have inc reased  t h e  amount of  

wate r  i n  t h e  d i t c h  beyond normal l e v e l s  used f o r  i r r i g a t i o n .  

The f i r s t  c o n s t r u c t i o n  a c t i v i t y  i n  P l a i n t i f f s '  

neighborhood c o n s i s t e d  o f  COP d igg ing  a  " t e s t  ho l e"  i n  an 

a l l e y .  The workers d igg ing  t h e  ho le  encountered a  h igh  water  

t a b l e  t h a t  prevented completion o f  t h e  ho le  and any f u r t h e r  

excava t ion .  While t h e  h o l e  was being dug, a  wate r  main was 

broken. COP t u rned  o f f  t h e  t h e  wate r  and r e p a i r e d  t h e  main, 

b u t  it broke aga in  t h e  nex t  day. The main was aga in  t u rned  

o f f  and remained o f f  u n t i l  more permanent r e p a i r s  were made 

some t ime l a t e r .  COP then r e f i l l e d  t h e  t e s t  ho l e  and 

suspended work i n  P l a i n t i f f s '  v i c i n i t y ,  moving t o  another  

a r e a  o f  t h e  p r o j e c t .  

While t h e  e x a c t  t ime frame i s  d i s p u t e d  i n  t h e  r e c o r d ,  

sometime a f t e r  COP'S d e p a r t u r e  from t h e  a r e a  P l a i n t i f f s t  

basements began t o  f lood .  Some t e s t i f i e d  i n  d e p o s i t i o n  t h a t  

t h e  wate r  r o s e  a s  much a s  two f e e t  i n t o  t h e i r  basements, 

c aus ing  damage t o  c a r p e t ,  w a l l  cover ings  and conc re t e .  

P l a i n t i f f s  and o t h e r  r e s i d e n t s  of  t h e  a r e a  he ld  a  p u b l i c  

meeting a t t ended  by COP, t h e  C i t y  and p r o j e c t  eng inee r s ,  a t  

which it was agreed t h a t  COP would i n s t a l l  dewater ing w e l l s  

t o  a l l e v i a t e  t h e  f looding .  The w e l l s  were i n s t a l l e d ,  and t h e  

wate r  receded from P l a i n t i f f s  ' basements. There were no 

f u r t h e r  problems wi th  f l ood ing  f o r  t h e  d u r a t i o n  of  t h e  

c o n s t r u c t i o n  work, and t h e  p r o j e c t  was completed. 

P l a i n t i f f s  f i l e d  t h i s  l a w s u i t  i n  August of  1 9 8 5 ,  naming 

a number of  persons  and e n t i t i e s  involved wi th  t h e  p r o j e c t  a s  

defendants .  P l a i n t i f f s  a l l e g e d  t h a t  t h e  de fendan t s '  f a i l u r e  

t o  a n t i c i p a t e  and c o n t r o l  t h e  ground water  t hey  "knew o r  

should have known" t o  be p r e s e n t  amounted t o  neg l igence ,  and 

a l s o  worked a  wrongful  t ak ing  of  P l a i n t i f f ' s  p rope r ty  by 



i n v e r s e  condemnation. A f t e r  s e v e r a l  motions f o r  p a r t i a l  

summary judgment, t h e  f i e l d  o f  p a r t i e s  being sued was 

e v e n t u a l l y  reduced t o  t h e  C i t y  o f  B i l l i n g s ,  t h e  engineer ing  

f i rm  Black and Veatch, and COP Cons t ruc t ion  Co., r e f e r r e d  t o  

he re  a s  Defendants. Defendants each moved s e p a r a t e l y  f o r  

summary judgment. I n  a  s i n g l e  Memorandum and Order,  t h e  

D i s t r i c t  Court  g r an t ed  t h e  motions,  ho ld ing  (1) Defendants 

breached no du ty  running from themselves toward P l a i n t i f f s ,  

and ( 2 )  P l a i n t i f f s  were unable  t o  show damage t o  t h e i r  

p rope r ty  t h a t  was proximately  caused by Defendants.  This  

appea l  fol lowed. 

On appea l ,  P l a i n t i f f s  f i r s t  argue t h a t  t h e  D i s t r i c t  

Court  misappl ied  t h e  summary judgment s t anda rd  used i n  t h i s  

s t a t e .  P l a i n t i f f s '  argument, however, i s  based on a  

misunders tanding o f  Montana law. P l a i n t i f f s  argue t h a t  

Defendants were r e q u i r e d  t o  show " t h a t  t h e  f l ood ing  was n o t  

caused by o r  d i d  n o t  occur  a s  a d i r e c t  r e s u l t  o f  t h e  sewer 

excava t ion  and work." While Defendants were r equ i r ed  t o  show 

t h a t  t hey  were e n t i t l e d  t o  judgment a s  a  ma t t e r  o f  law, t h a t  

burden d i d  n o t  r e q u i r e  Defendants t o  prove t h e  r e v e r s e  of 

P l a i n t i f f s '  c a se .  Defendants had t o  prove a s  a  m a t t e r  of  law 

t h a t  P l a i n t i f f s  w e r e  n o t  e n t i t l e d  t o  r e l i e f .  P l a i n t i f f s  t h u s  

appear t o  confuse  t h e  burden of  proof imposed on a  p a r t y  

moving f o r  summary judgment wi th  t h a t  imposed on a  p l a i n t i f f  

i n  every  c i v i l  s u i t .  This  fundamental misunders tanding 

t a i n t s  P l a i n t i f f s '  arguments t o  t h i s  Court .  

I n  o r d e r  f o r  summary judgment t o  i s s u e  pursuant  t o  Rule 

5 6 ( c ) ,  M.R.Civ.P., t h e  movant must show t h a t  t h e r e  i s  no 

genuine i s s u e  a s  t o  any f a c t  deemed m a t e r i a l  i n  l i g h t  of  t h e  

s u b s t a n t i v e  l e g a l  p r i n c i p l e s  e n t i t l i n g  t h e  movant t o  judgment 

a s  a  m a t t e r  of  law. A l l  r easonable  i n f e r e n c e s  t h a t  can be 

drawn from o f f e r e d  proof w i l l  be drawn i n  favor  o f  t h e  p a r t y  

opposing t h e  motion. Cereck v.  A l b e r t s o n ' s ,  Inc .  (1981) ,  1 9 5  



Mont. 409, 637 P.2d 509. I f  t h e  movant meets t h i s  burden,  it 

then  s h i f t s  t o  t h e  non-moving p a r t y  t o  demonstrate a genuine 

i s s u e  o f  m a t e r i a l  f a c t .  "Mere d e n i a l  o r  specu la t ion  w i l l  no t  

s u f f i c e ,  t h e  non-moving p a r t y  must show f a c t s  s u f f i c i e n t  t o  

r a i s e  a genuine i s s u e . "  Gamble Robinson Co. v .  Carousel  

P r o p e r t i e s  (1984) ,  2 1 2  Mont. 305, 312, 688 P.2d 283, 287. 

These same s t anda rds  apply  t o  t h i s  C o u r t ' s  review of  t h e  

d e c i s i o n  below. Kronen v.  R ich te r  (1984) ,  2 1 1  Mont. 208, 683 

P.2d 1315. 

Most o f  t h e  D i s t r i c t  C o u r t ' s  memorandum i n  t h i s  ca se  

d e a l s  w i th  a s i n g l e  s u b s t a n t i v e  l e g a l  p r i n c i p l e  he ld  t o  

e n t i t l e  Defendants t o  judgment a s  a m a t t e r  o f  law: t h e  

p r i n c i p l e  o f  proximate cause .  Proximate cause  i s  an element 

of  t h e  cause  o f  a c t i o n  f o r  neg l igence ,  and must be proven i n  

o r d e r  f o r  a p l a i n t i f f  t o  recover  damages. Young v.  F la thead  

County (Mont. 1988) ,  757 P.2d 772, 45 St.Rep. 1047. 

Proximate cause  i s  a l s o  a r equ i r ed  element o f  t h e  cause  of  

a c t i o n  f o r  i n v e r s e  condemnation. Rauser v.  Toston I r r i g a t i o n  

D i s t r i c t  (1977) , 172 Mont. 530, 565 P .  2d 632. The i n i t i a l  

burden was t h e r e f o r e  on P l a i n t i f f s  t o  come f o r t h  wi th  

s u f f i c i e n t  proof t o  r a i s e  i s s u e s  of  m a t e r i a l  f a c t  concerning 

each element o f  t h e i r  c a s e ,  i nc lud ing  proximate cause .  

Absent a showing o f  proximate cause ,  bo th  of  P l a i n t i f f s '  

c la ims  would f a i l ,  and Defendants would be e n t i t l e d  t o  

judgment a s  a m a t t e r  o f  law. 

A s  t h i s  Court noted i n  Young, 757 P.2d a t  777, proximate 

cause  has  n o t  been de f ined  c l e a r l y  i n  Montana law: 

L i a b i l i t y ,  i n  any cause  of  a c t i o n ,  a t t a c h e s  i f  t h e  
p l a i n t i f f  can prove f i r s t  t h a t  de fendan t ' s  a c t  i s  a 
cause  i n  f a c t  o f  i n j u r y  and then  t h a t  t h e  i n j u r y  i s  
t h e  d i r e c t  o r  i n d i r e c t  r e s u l t ,  proximately  caused 
by t h e  n e g l i g e n t  a c t .  Causation i n  f a c t  has  been 
determined by t h e  u se  o f  t h e  "bu t  f o r "  t e s t  ... 
... 



I n  Montana, p rox imate  c a u s e  i s  one which i n  a  
n a t u r a l  and c o n t i n u o u s  sequence ,  unbroken by any 
new, independen t  c a u s e ,  p roduces  i n j u r y ,  and 
w i t h o u t  which t h e  i n j u r y  would n o t  have o c c u r r e d .  
[ c i t a t i o n s ]  T h i s  d e f i n i t i o n  o f  proximate  c a u s e  
i n c o r p o r a t e s  t h e  " b u t  f o r "  d e f i n i t i o n  i n  t h e  words 
o f  t h e  l a s t  c l a u s e  " [ a ]  nd w i t h o u t  which t h e  i n j u r y  
would n o t  have o c c u r r e d . "  I t  i s  from t h i s  wording 
t h a t  t h e  d i s t i n c t i o n  between c a u s e  i n  f a c t  and 
p rox imate ,  o r  l e g a l ,  c a u s e  h a s  become c louded .  

The Young o p i n i o n  t h e r e f o r e  went on t o  f o c u s  on t h e  " n a t u r a l  

and c o n t i n u o u s  sequence ,  unbroken by any new, independen t  

c a u s e , "  which must be  shown t o  e s t a b l i s h  proximate  c a u s e .  

Before  t h e  D i s t r i c t  C o u r t ,  P l a i n t i f f s  r e l i e d  l a r g e l y  on 

t h e i r  own d e p o s i t i o n  t e s t i m o n y  and a " P r e l i m i n a r y  

I n v e s t i g a t i o n  Repor t "  p r e p a r e d  by a h y d r o g e o l o g i s t  h i r e d  by 

P l a i n t i f f s .  Defendants  argued i n  b r i e f s  f i l e d  i n  s u p p o r t  o f  

t h e i r  mot ions  f o r  summary judgment t h a t  t h i s  e v i d e n c e  a l l e g e d  

i n s u f f i c i e n t  f a c t s  on which t o  b a s e  a  showing o f  proximate  

c a u s e ,  r e l y i n g  i n s t e a d  on mere s p e c u l a t i o n .  I n  o t h e r  words,  

on t h e  b a s i s  o f  t h e  p l e a d i n g s  and proof  i n  t h e  r e c o r d ,  it was 

i m p o s s i b l e  f o r  P l a i n t i f f s  t o  show t h a t  Defendants  ' a c t i o n s ,  

th rough  a n a t u r a l  and c o n t i n u o u s  sequence unbroken by any 

new, independen t  c a u s e ,  produced P l a i n t i f f s '  i n j u r i e s .  The 

D i s t r i c t  Cour t  a g r e e d .  

Because o f  P l a i n t i f f s  ' m i s u n d e r s t a n d i n g  o f  Montana ' s 

summary judgment s t a n d a r d ,  t h e i r  arguments  on a p p e a l  s u f f e r  

from t h e  same f l a w  a d d r e s s e d  by t h e  D i s t r i c t  Cour t .  

P l a i n t i f f s  a r g u e  t o  t h i s  Cour t  t h a t  " u n d i s p u t e d  f a c t s "  i n  t h e  

r e c o r d  r a i s e  s u f f i c i e n t  i s s u e s  o f  m a t e r i a l  f a c t  t o  avo id  

summary judgment: (1) P l a i n t i f f s  had no problems w i t h  

basement  f l o o d i n g  p r i o r  t o  t h e  e v e n t s  a t  i s s u e ;  ( 2 )  t h e  s o i l  

tests  performed p r i o r  t o  c o n s t r u c t i o n  i n d i c a t e d  t h a t  

d e w a t e r i n g  w e l l s  would b e  n e c e s s a r y  t o  c o n t r o l  ground w a t e r  

i n  e x c a v a t i o n s ;  ( 3 )  COP C o n s t r u c t i o n  began e x c a v a t i n g  i n  



P l a i n t i f f s '  v i c i n i t y  b e f o r e  i n s t a l l i n g  dewate r ing  w e l l s  and 

encoun te red  ground w a t e r ;  ( 4 )  P l a i n t i f f s '  basements  began 

f l o o d i n g  " w i t h i n  a  day o r  two" a f t e r  COP began e x c a v a t i o n ;  

( 5 )  once  d e w a t e r i n g  w e l l s  w e r e  i n s t a l l e d ,  t h e  f l o o d i n g  

s u b s i d e d ;  and ( 6 )  P l a i n t i f f s  have had no f u r t h e r  f l o o d i n g  

problems i n  t h e i r  basements .  P l a i n t i f f s  s t a t e  i n  t h e i r  b r i e f  

t o  t h i s  Cour t  t h a t  t h e  e s s e n c e  o f  t h e i r  argument i s  t h u s  " b u t  

f o r "  Defendan t s '  a c t i o n s  a s s o c i a t e d  w i t h  e x c a v a t i n g  t h e  t e s t  

h o l e ,  P l a i n t i f f s '  basements  would n o t  have f l o o d e d .  

P l a i n t i f f s  c i t e  t h e  Young o p i n i o n  f o r  t h e  p r o p o s i t i o n  t h a t  

t h e  " b u t  f o r "  t e s t  i s  a p p r o p r i a t e  i n  t h i s  c a s e .  

The Young o p i n i o n  quo ted  above s t a t e s  t h e  d i s t i n c t i o n  

between c a u s e  i n  f a c t  and proximate  c a u s e .  P l a i n t i f f s  

c o r r e c t l y  c i t e  Young f o r  t h e  " b u t  f o r "  t e s t ,  b u t  t h e y  a p p l y  

t h e  t e s t  i n c o r r e c t l y .  "But f o r "  i s  a t e s t  o f  c a u s e  i n  f a c t ,  

n o t  p rox imate  c a u s e .  S t a t e d  a n o t h e r  way, t h e  " b u t  f o r "  t e s t  

e s t a b l i s h e s  t h a t  i f  t h e  a c t  complained o f  had n o t  t a k e n  

p l a c e ,  t h e  i n j u r y  would n o t  have r e s u l t e d .  T h i s  same 

argument,  however, can  be  a p p l i e d  t o  any cause  t h a t  might  

have  c o n t r i b u t e d  t o  t h e  f l o o d i n g ;  e . g . ,  t h e  p r e s e n c e  o f  w a t e r  

i n  t h e  i r r i g a t i o n  d i t c h ,  t h e  compos i t ion  o f  t h e  s o i l ,  o r  t h e  

w a t e r  from s e p t i c  t a n k  d r a i n  f i e l d s  i n  t h e  neighborhood.  By 

t a k i n g  t h e  argument t o  i t s  l o g i c a l  ex t reme ,  it c o u l d  b e  s a i d  

t h a t  i f  P l a i n t i f f s  had n o t  b u i l t  t h e i r  houses  w i t h  basements ,  

t h e y  would have had no f l o o d i n g  problems ( s e v e r a l  homes i n  

t h e  neighborhood had no basements  and t h u s  no f l o o d i n g ) .  

T h i s  i s  why t h e  law r e q u i r e s  an  a c t  t o  b e  t h e  p rox imate  

c a u s e  o f  i n j u r y  b e f o r e  l i a b i l i t y  w i l l  a t t a c h .  Which one o r  

more o f  t h e  c o n t r i b u t i n g  c a u s e s  i d e n t i f i e d  by t h e  " b u t  f o r "  

t e s t ,  th rough  a n a t u r a l  and c o n t i n u o u s  sequence unbroken by 

any new, i n t e r v e n i n g  c a u s e ,  produced P l a i n t i f f s '  i n j u r y ?  

C e r t a i n l y  P l a i n t i f f s '  c h o i c e  made y e a r s  ago t o  b u i l d  homes 

w i t h  basements  would appear  s o  l o g i c a l l y  remote t h a t  i t  cou ld  



n o t  b e  t h e  proximate  c a u s e  o f  t h e  f l o o d i n g .  However, by 

r e s t i n g  t h e i r  c a s e  on " u n d i s p u t e d  f a c t s "  a s s e r t e d  t o  m e e t  t h e  

" b u t  f o r "  t e s t ,  P l a i n t i f f s  i g n o r e  t h e  r e q u i r e d  showing t h a t  

Defendan t s '  a c t i o n s  w e r e  t h e  proximate  c a u s e  o f  t h e  f l o o d i n g .  

The f a c t s  r e c i t e d  by P l a i n t i f f s  do  n o t  go  t o  t h e  q u e s t i o n  o f  

whether  t h e r e  was a  n a t u r a l ,  c o n t i n u o u s ,  u n i n t e r r u p t e d  

sequence  between Defendan t s '  a c t i o n s  and t h e  f l o o d i n g .  They 

s imply  a l l e g e  " b u t  f o r " .  

The h y d r o g e o l o g i s t ' s  p r e l i m i n a r y  r e p o r t  r e l i e d  upon by 

P l a i n t i f f s  below does  n o t  remedy t h e  f l a w  i n  t h e i r  argument .  

The r e p o r t  drew two main c o n c l u s i o n s :  (1) i n c r e a s e d  w a t e r  

f low i n  t h e  i r r i g a t i o n  d i t c h  c o u l d  have caused  t h e  f l o o d i n g ,  

and ( 2 )  e x c a v a t i o n  o f  a  sewer t r e n c h  between t h e  i r r i g a t i o n  

d i t c h  and P l a i n t i f f s '  homes c o u l d  have caused o r  c o n t r i b u t e d  

t o  t h e  f l o o d i n g .  The r e p o r t  a l s o  s t a t e s ,  "Other  f a c t o r s  t h a t  

would a f f e c t  w a t e r  t a b l e  l e v e l  a t  t h e  basements  [ i n c l u d i n g  

c l i m a t e ,  s t o r m s ,  i r r i g a t i o n  o f  c r o p s  and normal w a t e r  t a b l e  

f l u c t u a t i o n ]  w e r e  examined i n  a  b r i e f  p r e l i m i n a r y  manner." 

T h i s  r e p o r t ,  a s  i s  e v i d e n t  from i t s  v e r y  t i t l e ,  was 

p r e l i m i n a r y .  I t  i s  based on t h e  a p p l i c a t i o n  o f  

h y d r o g e o l o g i c a l  t h e o r y  t o  a  number o f  p o s s i b l e  c a u s e s ,  and 

i t s  c o n c l u s i o n s  e x p r e s s  no c e r t a i n t y  o f  any k i n d  a s  t o  t h e  

n a t u r a l  o r  c o n t i n u o u s  sequence  o f  e v e n t s  under  P l a i n t i f f s '  

t h e o r i e s .  I t  i s  c u r s o r y  and s p e c u l a t i v e .  W e  have h e l d  t h a t  

s p e c u l a t i v e  s t a t e m e n t s  a r e  i n s u f f i c i e n t  t o  r a i s e  a  ma te r i a l .  

i s s u e  o f  f a c t .  B.M. by Berger  v .  S t a t e  ( 1 9 8 5 ) ,  215 Mont. 

175,  179,  698 P.2d 399, 401. 

Keeping i n  mind t h e  r u l e  from t h e  Cereck c a s e  t h a t  a l l  

r e a s o n a b l e  i n f e r e n c e s  drawn from t h e  r e p o r t  must be  drawn i n  

f a v o r  o f  P l a i n t i f f s ,  it must be  n o t e d  t h a t  t h e  r e p o r t ' s  

t r e a t m e n t  o f  " o t h e r  f a c t o r s "  c o u l d  a d d r e s s  t h e  q u e s t i o n  o f  

p rox imate  c a u s e .  Examinat ion o f  o t h e r  p o s s i b l e  c a u s e s  c o u l d  

show whether  t h e  "sequence"  between t h e  Defendants  ' a c t i o n s  



and t h e  P l a i n t i f f s '  i n j u r y  was "unbroken by any new, 

independen t  c a u s e " .  However, t h e  r e p o r t ' s  t r e a t m e n t  o f  

" o t h e r  f a c t o r s ' '  i s  e q u a l l y  s p e c u l a t i v e ,  drawing c o n c l u s i o n s  

such  a s ,  " [rlandom i n s p e c t i o n  o f  w a t e r  t a b l e  r e c o r d s  . . . 
s u g g e s t s  t h a t  such o c c u r r e n c e s  may b e  r a r e . "  The o n l y  

p o r t i o n  o f  P l a i n t i f f s '  o f f e r e d  p roof  t h a t  r e a s o n a b l y  c o u l d  be  

c o n s t r u e d  a s  a d d r e s s i n g  proximate  c a u s e  t h u s  f a i l s  t o  r a i s e  

a n  i s s u e  o f  m a t e r i a l  f a c t  under  t h e  r u l e  i n  Berger .  

The p roof  o f f e r e d  by P l a i n t i f f s  below f a i l e d  t o  r a i s e  a  

m a t e r i a l  i s s u e  o f  f a c t  on t h e  q u e s t i o n  o f  p rox imate  c a u s e .  

Defendants  moved f o r  summary judgment, and p o i n t e d  o u t  t h e  

f l a w  i n  P l a i n t i f f s '  c a s e .  T h i s  had a  d u a l  e f f e c t .  By 

p o i n t i n g  o u t  t h a t  P l a i n t i f f s '  had f a i l e d  t o  r a i s e  a  genu ine  

i s s u e  o f  m a t e r i a l  f a c t  a s  t o  p rox imate  c a u s e  and s u p p o r t i n g  

t h a t  a s s e r t i o n  w i t h  b r i e f s ,  e x h i b i t s  and a f f i d a v i t s ,  

Defendants  a t  t h e  same t i m e  showed t h e i r  e n t i t l e m e n t  t o  

summary judgment. P l a i n t i f f s  t h e n  had t h e  d u t y  t o  p r e s e n t  

s u f f i c i e n t  proof  t o  show t h a t  a n  i s s u e  o f  m a t e r i a l  f a c t  

a c t u a l l y  e x i s t e d ;  m e r e  d e n i a l  o r  s p e c u l a t i o n  would n o t  

s u f f i c e .  Gamble Robinson, 683 P.2d a t  287. 

P l a i n t i f f s  f a i l e d  t o  come f o r t h  w i t h  s u f f i c i e n t  proof  i n  

t h e  Di s t r i c t  C o u r t .  I n s t e a d ,  t h e y  mere ly  r e i t e r a t e d  t h e i r  

a l l e g a t i o n s  o f  f a c t  which t h e y  a s s e r t  p r e c l u d e  summary 

judgment by t h e i r  own f o r c e ,  and p o i n t e d  t o  t h e  

h y d r o g e o l o g i s t ' s  r e p o r t  which i n  a  p r e l i m i n a r y  f a s h i o n  

s p e c u l a t e s  a s  t o  t h e  p o s s i b l e  c a u s e s  o f  t h e  f l o o d i n g .  A s  

shown above,  t h e  p roof  t h u s  f a r  advanced by P l a i n t i f f s  i s  

i n s u f f i c i e n t  t o  a v o i d  summary judgment. By a r g u i n g  t h a t  it 

was Defendan t s '  burden t o  - d i s p r o v e  t h e i r  t h e o r y  o f  t h e  c a s e ,  

P l a i n t i f f s  s e e k  t o  r e v e r s e  t h e  burden o f  p roof  under  Montana 

law. T h i s  would l e a v e  t h e  D i s t r i c t  Cour t  i n  t h e  p o s i t i o n  o f  

hav ing  t o  g u e s s  a t  whether  P l a i n t i f f s  c o u l d  p r e s e n t  a  v i a b l e  

c a s e ,  o r  would s imply  w a s t e  t h e  c o u r t ' s  t ime i n  a  f u t i l e  



t r i a l .  T h i s  Cour t  h a s  s p e c i f i c a l l y  r e f u s e d  t o  r e q u i r e  such a 

g u e s s i n g  game. 

. . . t h e  t r i a l  c o u r t ,  i n  c o n s i d e r i n g  a  
motion f o r  summary judgment, h a s  no d u t y  
t o  a n t i c i p a t e  p o s s i b l e  p roof  t h a t  might  
be  o f f e r e d  under  t h e  p l e a d i n g s  and t h a t  
a s k i n g  f o r  such  f o r e s i g h t  demands 
" c l a i r v o y a n c e "  n o t  p o s s e s s e d  by even a  
t r i a l  judge.  

L a r r y  C .  I v e r s o n ,  I n c .  v.  Bouma ( 1 9 8 1 ) ,  195 Mont. 351, 374, 

639 P.2d 4 7 ,  5 9 .  

W e  a f f i r m  t h e  judgment o f  t h e  D i s t r i c t  Cour t .  


