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Justice Fred J. Weber delivered the Opinion of the Court.

The Gilpins initiated this suit for damages for temporary
suspension of their day care license by the Department of Family
Services. Following a hearing, the District Court for the Eighth
Judicial District, Cascade County, dismissed the Gilpins' claim.
The Gilpins appeal. We affirm.

The dispositive issue presented is whether the District Court
erred in dismissing the Gilpins' claim on the grounds that the
District Court lacked jurisdiction because the Gilpins had failed
to exhaust the administrative remedies available to then.

The Gilpins assert that under § 3-5-302(3), MCA, the District
Court erred in concluding that it did not have jurisdiction.
Section 3-5-302(3), MCA, provides:

The district court has exclusive original jurisdiction

in all civil actions that might result in a Jjudgment

against the state for the payment of money. (Emphasis
added.)

The Gilpins allege that because they have asked for monetary
damages, § 3-5-302(3), MCA, allows them to avoid the Montana
Administrative Procedure Act (MAPA), Title 2, Chapter 4, MCA. The
underlying issue 1is whether their license was erroneously or
maliciously suspended. This issue is clearly covered by MAPA.

The action taken by the Department in suspending the Gilpins'
license is considered to be an "adverse action" as defined in
11.2.201(¢c), ARM.

(1) "Adverse action" means:

(d) an action by the department denying, suspending,
reducing, revoking or failing to renew the license or the
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registration certificate of a provider.
11.2.203{1), ARM, provides:

(1) A claimant or provider who is aggrieved by an

adverse action of the department shall be afforded the

opportunity for a hearing as provided in this chapter.
11.2.210, ARM, requires that an administrative review, either in
person or by telephone, be conducted "with the purpose of resolving
the case and avoiding an unnecessary hearing."

Following the suspension of the day care license, Betty Gilpin
requested a hearing regarding the Department's suspension of her
day care license. The hearing examiner in the Department of Family
Services' State 0Office appointed Boyce Fowler, a Department
employee who had previously not been involved with the case, to
conduct an administrative review of the grievance pursuant to
11.2.210, ARM. Fowler held a telephone conference with Betty
Gilpin and discussed the scheduled administrative review. They
concluded that since her 1license had been reinstated, an
administrative review would not be helpful toward resolving the
issue of suspension. Ms. Gilpin stated that she still wanted a
hearing regarding the suspension. Mr. Fowler sent her a form which
summarized the result of the administrative review and contained
a request for a hearing. This form was never signed by the
Gilpins, nor was it returned to the Department. Consequently,
a hearing was not scheduled nor held. In lieu of proceeding with
a hearing, the Gilpins filed the present claim in District Court.

Section 2-4-702(1), MCA, provides that a person who has

Texhausted all administrative remedies available within the agency




and who is aggrieved by a final decision in a contested case is
entitled to judicial review . . ." There has not been a final
decision by the agency 1in this case regarding whether the
suspension of the Gilpins' license was proper. In addition, the
Gilpins have not made a showing, pursuant to § 2-4-701, MCA, that
a review of a final agency decision by a hearings examiner would
not provide an adequate remedy to their grievance which would
justify an immediate review of the agency's action by the District
Court.

We hold that the District Court did not err in dismissing the
Gilpins' <¢laim on the grounds the District Court lacked
jurisdiction because the Gilpins had failed to exhaust the

administrative remedies available to them. Affirmed.
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We Concur:
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