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Justice Fred J. Weber delivered the Opinion of the Court.

Plaintiff, Carlene Dagel, brought this action against Charlis
Manzer to recover damages for wrongful discharge, negligent and
intentional infliction of emotional distress, and violation of 42
U.5.C. § 19832. Ms. Manzer moved to dismiss the complaint on the
basis of res judicata and also on the grounds that the wrongful
discharge and emotional distress claims were barred by the statute
of limitations. The District Court for the Eighth Judicial
District, Cascade County, granted Ms. Manzer's motion and dismissed
the complaint. Plaintiff appeals. We affirm in part and reverse
in part.

The issues for our review are:

1. Did the District Court err in concluding that the
wrongful discharge action was barred by the statute of limitations
pursuant to § 39-2-%911, MCA?

2. Did the District Court err in concluding that emotional
distress damages are not recoverable under § 39-2-905, MCA?

3. Did the District Court err in concluding that the
doctrine of res judicata barred plaintiff's claims brought under 42
U.5.C. § 18837

Plaintiff, Carlene Dagel, was employed as a clerk by the City
of Great Falls. Charlis Manzer was plaintiff's immediate
supervisor. On October 24, 1990, plaintiff filed the present
action against Ms. Manzer in her individual and official
capacities. 8She sought to recover damages for wrongful discharge,
vioclation of her constitutional rights, and intentional and

negligent infliction of emotional distress. Plaintiff contended



that she was subjected to continual harassment by Ms. Manzer in the
form of purported counsellings and reprimands. Because this was

the second action filed by plaintiff, we will refer to it as Dagel

II.
On February 16, 1988, plaintiff filed Dagel I which was a
complaint against the City of Great Falls. Plaintiff claimed

damages on the same basis as set forth in Dagel II. In Dagel T,
plaintiff moved for summary judgment and also moved to join Ms.
Manzer as a defendant in the case which at that time named the City
of Great Falls as the only defendant. The City responded by filing
a cross motion for summary judgment. The District Court granted
the Ccity's motion for summary judgment. Plaintiff then moved to
amend judgment or grant a new trial of Dagel I, but that motion was
denied. She then filed an appeal. That appeal resulted in the
opinion in Dagel v. City of Great Falls (Mont. 1991), @ P.2d _ ,
48 St.Rep. 919. We will make further reference to the holdings of
this Court in our opinion in Dagel I.

Ms. Manzer moved the District Court to dismiss Dagel IT based
on res judicata, or in the alternative, based upon certain
provisions of the Wrongful Discharge from Employment Act. The
District Court granted Ms. Manzer's motion to dismiss. Plaintiff
appeals.

I and 11

We will discuss issues I and II together.

Did the District Court err in concluding that the wrongful
discharge action was barred by the statute of limitations pursuant

to § 39-2-911, MCA; and that emotional distress damages are not



recoverable under § 39-2-905, MCA?

The District Court found that plaintiff had conceded that the
wrongful discharge and emotional distress claims were barred by
application of the Wrongful Discharge from Employment Act.
Therefore, these issues were not properly preserved for appeal. It
is well established Montana law that an issue cannot be raised for
the first time on appeal.

We hold that plaintiff's wrongful discharge and emotional
distress claims are not properly before this Court and the District
Court was correct in dismissing those claims. In Dagel I this
Court held that the plaintiff should be allowed to join Ms. Manzer
as a party defendant under Rules 19 and 20, M.R.Civ.P. Dagel I, 48
St.Rep. at 924. The determination of issues I and II in Dagel IT
are not res judicata for retrial in Dagel I.

IIT

Did the District Court err in concluding that the doctrine of
res Jjudicata barred plaintiff's claims brought under 42 U.S.C.
§ 19837

In its review of the plaintiff's complaint in the present case
of Dagel IT, the District Court considered the holding in Dagel I
and concluded that res Jjudicata applied and therefore barred
plaintiff's § 1983 claim in this Dagel II action. We do not agree
with that conclusion.

In Dagel I the District Court considered the motion for
summary judgment, together with the facts presented by all parties
in connection with that motion and reached the conclusion that the

City of Great Falls was not liable for a § 1983 claim based on a



respondeat superior relationship with Ms. Manzer.

In contrast, Dagel 11 was considered by the District Court on
a motion to dismisg for failure to state a claim upon which relief
could be granted under Rule 12(b), M.R.Civ.P. Unless the motion
had been converted to a motion for summary judgment as provided in
Rule 12(b), such a motion under Rule 12(b)(6) was limited to a
consideration of the pleadings. 1In addition, we point out that Ms.
Manzer was not a party to Dagel T and as a result, neither the
plaintiff nor Ms. Manzer was able to present all of the facts and
theories regarding the claim against Ms. Manzer. We conclude that
in the complaint in Dagel II plaintiff has sufficiently alleged a
§ 1983 claim against Ms. Manzer. We further conclude it is not
appropriate to apply the holding from Dagel I as res judicata on
this issue.

We hold that plaintiff's claim under 42 U.S.C. § 1983 is not
barred by res judicata against Ms. Manzer. Dagel I was remanded to
the District Court in order that the plaintiff could join Ms.
Manzer as a party defendant.

Affirmed in part and reversed in part.
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