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Chief Justice J. A Turnage delivered the Opinion of the Court

The nother appeals from the findings, conclusions, and order
entered in this paternity action in the District Court for the
Thirteenth Judicial District, Yellowstone County. We affirmin
part and reverse and remand in part.

The issues are:

1. Dd the District Court err by not applying the uniform
child support guidelines to determne child support?

2. Did the court err by failing to award the nother past
child support?

3. Did the court err by failing to award the nother her | ost
wages during the period of her confinenent?

4, Did the court err by failing to order the father to pay
child support for wW.L.'s college education?

5. Did the court err by failing to grant the nother sole
custody of WL.?

6. Did the court err by finding that the best interest of
WL. does not require that the nother remain hone to raise hin®

7. Did the court err by failing to award the nother her
attorney fees and costs?

WL. was sixteen nonths old at the tinme of trial. H's nother
a registered nurse, and his father, a cardiologist, never nmarried.
As is indicated by the issues on appeal, the focus of this action

is on child support, not on paternity, which has been conceded.



W.L.'s father, who now lives in another state, has an annual
incone of nearly $280,000. During the first year of w.L.'s life,
the father voluntarily paid the costs of w.L.'s birth and $2,000
per month in child support. This allowed w.L.'s nother to stay
hone and raise himduring that time. After w.n.'s first birthday,
the father reduced his child support from $2,000 per nonth to
$1,000 per nonth. WL. 's nother returned to work and placed WL.
in day-care. Then she brought this action.

After a hearing, the District Court granted the parties joint
| egal custody of WL. with the nother as residential custodian. It
ordered the father to pay child support of $950 per nonth. It
denied the nother's request for attorney fees and costs and her
| ost wages immediately after w.r.'s birth. The court did not grant
the mother's requests that it order the father to pay for a college
education for WL. or that it order the father to pay past child
support.  The nother appeals.

I

Did the District Court err by not applying the uniform child
support guidelines to determne child support?

The District Court found that, from the evidence presented,
necessary expenses for the care of WL. are no nore than $700 per
mont h. The court concluded that the child support guidelines
apply. It stated, however, that

[clhild support is meant to support the child, not the

custodial parent of the child. The noncustodial parent

has no obligation to support the custodial parent. Child
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support should not be used as a subterfuge to award
mai nt enancetothe custodial parent. [Ctations omtted.]

As stated above, the court ordered child support of $950 per nonth.
The nother contends that the uniform child support guidelines
enacted by the Departnent of Social and Rehabilitation Services
pursuant to § 40-5-209, MCA, require the father to pay $2,309.95
per nonth in child support.

The child support guidelines were anended after the hearing in
this matter but before the court issued its findings, conclusions,
and order. The effect of the amendnent was to change the nethod by
which child support is calculated on parental incone in excess of
$39,500 per year.

This Court recently held that district courts are to determne
child support obligations according to the guidelines in effect at
the time the court makes its decision. In re Marriage of Johnston
(Mont. 1992), 843 P.2d 760, 763, 49 St.Rep. 1047, 1049. The anount
of child support awarded in this case is therefore governed by the
gui del i nes which took effect on July 31, 1992.

The July 31, 1992 guidelines determine child support in cases
in which the parents' conbined income exceeds $39,500 by adding 14
percent of the total income deened avail able for child support
purposes to a basic support anount. Section 46.30.1534, ARM In
maki ng the child support order in this case, the District Court did

not use that procedure.



A district court can depart from the guidelines, but only if
it finds "by clear and convincing evidence that the application of
the standards and guidelines is unjust to the child or to any of
the parties or is inappropriate in that particular case." Section
40-6-116(6) (a), MCA In such a situation, a district court is
required to "state its reasons for finding that the application of
such standards and guidelines is unjust to the child or a party or
is inappropriate inthatparticular case." Section 40-6-116(6)(b),
MCA. In this case, the District Court has not net those statutory
requirements for departing from the guidelines.

W renmand this case for reconsideration of the proper anount
of child support to be paid by the father to the nother and, if
necessary, for entry of the required findings and conclusions in
support of the court's determnation as to child support.

'l

Did the court err by failing to award the nother past child
support?

The nother asks for past child support to reflect the
difference between the anmpunt the father should have been paying
under the child support guidelines and the amunt he actually paid.
She concedes that the proper anobunt of past child support is
establ i shed under the guidelines then in effect as 13.65 percent of
the first $39,500 of parental inconme, supplemented on a case-by-
case basis from the renaining incone. Section 46.30.1543(2), ARM
(1990) .



As discussed under |Issue |, departures from the guidelines
must conply with § 40-6-116(6)(a) and (b), MCA On remand, the
District Court is directed to nmake such adjustnents to its
findings, conclusions, and order concerning past child support as
are necessary as a result of this Opinion.

|11

Did the court err by failing to award the nother her | ost
wages during the period of her confinenent?

Section 40-6-116(3) (c), MCA, provides that, in a paternity
action, the court may direct the father to pay "the reasonabl e
expenses of the nother's pregnancy and confinenent." The nother
contends that, under that statute, she is entitled to $3,000 as
compensation for the net incone she lost during the |ast weeks of
her pregnancy and the first six weeks after WL. was born.

W decline to interpret § 40-6-116(3)(c), MCA, so broadly as
to include | ost wages as a reasonable exnense of the nother's
pregnancy and confinement. W hold that the District Court did not
err in failing to award the nother those |ost wages.

Y

Did the court err by failing to order the father to pay child
support for WL. 's college education?

Section 40-4~208(5), MCA, provides that a child support
obligation termnates no later than the child' s nineteenth birthday
"unless the termnation date is extended or know ngly waived by
written agreenent or by an express provision of the decree.” The
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mother cites this Court's opinion in Torma v. Torma (1982), 198

Mont. 161, 645 P.2d 395, as authority that a district

court cannot

later nodify child support to extend beyond a child s enmancipation

unless the original decree so provided. She clains

the District

Court erred in assumng it would retain continuing jurisdiction so

that it could later provide for w,L.'s college education

Section 40-4-208(5), MCA, and Torma do not control the issue

of future educational support in this case, however.

The not her

did not bring her action under Title 40, Chapter 4, MCA, which

governs child support in the context of marriage dissolution

actions. She, instead, brought her action under
Parentage Act, Title 40, Chapter 6, MCA In the
§ 40-6-118, MCA, controls. That statute provides that

the Uniform

i nstant case,

"[t]he court

has continuing jurisdiction to nodify or revoke a judgnment or

order: (1) for future education and support[.}" (Enphasis added.)

Under that section of the code, the District

Court retains

jurisdiction to nodify its initial support order to provide for the

educati onal needs of the child. We therefore hold that the

District Court did not err.
v
Did the court err by failing to grant the nother
of W.L.?
There is no dispute about the actual custodial
just about whether it is called joint custody or sole
not her contends that the court did not consider
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sol e cust ody

arrangenent,
custody. The

the factors



required pursuant to § 40-4-212, MCA, for deciding custody. She
argues that the case should be remanded for entry of further
findings on the issue of custody.

The father points out that the court heard a day's worth of
testinony in this case, and that it was not disputed that the
nother is doing a good job of raising WL. or that she should be
his primary custodian. He also points out the statutory presunp-
tion favoring joint |egal custody. See § 40-4-222, MCA

The District Court found that both parents and WL. are in
good health. It found that WL. has lived with his nother since
his birth and that the father has visited him on nunmerous occa-
sions. These findings relate directly to factors |listed under
§ 40-4-212, MCA, for determning the best interest of a child. The
court nmade no findings which rebut the statutory presunption
favoring joint -custody.

We conclude that the court has metits obligation to state the
determ ning factors upon which it based its decision on child
custody in the best interest of WL. W hold that the court did
not err in failing to grant the nother sole custody of WL.

VI

Did the court err by finding that the best interest of WL.
does not require that the nother remain home to raise hinf

The nother claims that it would be in W.L.'s best interest for

her to work only part-tine, because she alone is raising him She



proposed to work two days a week and to stay hone with WL. five
days a week.

As the father points out, the court cannot order the nother to
stay hone and raise WL. Best interest as defined at § 40-4-212,
MCA, is used to determine the type of custody arrangenent for a
child, not to determne the enploynment status of the parents. W
hold that the court did not err in finding that the best interest
of wW.L. does not require the nother to stay home to raise him

VI |

Did the court err by failing to award the nother her attorney
fees and costs?

The nother argues that, in light of the parents' relative
incomes and the father's position that he should be obligated to
pay only $600 per nmonth in child support, the District Court
commtted reversible error by failing to award her reasonable
attorney fees and costs.

Mont ana statutes do not provide for the award of attorney fees
in a paternity action. W hold that the District Court did not err
in failing to award the nother her attorney fees in this action.

Affirmed in part and reversed and remanded in part.

/,4/

" Chief Justice




W concur:




June 23, 1993
CERTIFICATE OF SERVICE

| hereby certify that the following order was sent by United States mail, prepaid, to the following
named:

Donald L. Harris

Crowley, Haughey, Hanson, Toole & Dietrich
P. 0. Box 2529

Billings, MT 59103-2529

Mark D. Parker

Parker Law Firm
P. 0. Box 7212

Billings, MT 59103-7212

ED SMITH
CLERK OF THE SUPREME COURT
STATE-OF MONTANA

BY: ,
Deputy \J




