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Justice Terry N. Trieweiler delivered the opinion of the Court.

Plaintiff Shana ILee Standley appeals from an order of the
District Court for the Third Judicial District, Powell County,
which granted a motion by defendant Greany Insurance Services,
Inc., to change venue. We reverse.

The sole issue on appeal is whether the District Court erred
when it granted Greany‘'s motion to change venue from Lewis and
Clark County to Powell County.

On September 21, 1989, Shana Lee Standley (plaintiff) was
severely injured in a single vehicle accident in Lewis and Clark
County, Montana. Daniel P. Shute (decedent), the driver of the
vehicle, died as a result of the car crash. Plaintiff, a passenger
in the car, sustained permanent knee and back injuries and incurred
over $50,000 in medical bills. Decedent had only $26,000 in
insurance coverage.

At the time of the accident, plaintiff was married to Todd
Pocha who had an insurance policy with The Travelers Indemnity
Company of Illinois (Travelers) that provided for underinsured
motorist coverage in the amount of $500,000. However, plaintiff
and her husband had been separated for three months at the time of
the accident. When plaintiff made a claim against Travelers for
the underinsured motorist coverage, Travelers denied coverage on
the grounds that plaintiff was not residing in the same household
as her husband at the time of the accident. At the time of the
denial of coverage, the couple's policy did not list plaintiff as

a named insured.




On September 11, 1990, plaintiff filed a complaint in Lewis
and Clark County, Montana, against Travelers and Karen Bowers, the
Public Administrator of Lewis and Clark County and the personal
representative of the decedent's estate. Lewis and Clark County
was Bowers' county of residence at the commencement of plaintiff's
action. In her complaint, plaintiff asserted a tort claim against
Bowers and the decedentfs estate, alleging the decedent was
negligent in his driving. Plaintiff asserted a breach of contract
claim against Travelers, alleging the insurance company failed to
pay in accordance with the underinsured motorist coverage purchased
by plaintiff and Todd Pocha.

The Travelers policy had been purchased by Tedd Pocha and the
plaintiff, prior to the accident, through Greany Insurance
Services, 1Inc. (Greany), which is located in Powell County,
Montana. During the course of discovery of the breach of contract
claim against Travelers, an agent for Greany disclosed to
plaintiff's attorney that Travelers had originally issued an oral
binder covering plaintiff as a named insured; however, Greany's
agent unilaterally removed plaintiff's name as a named insured on
the policy at the request of plaintiff's father-in-law, Donald
Pocha. Greany had provided no notice to plaintiff of the deletion
of her name from the Travelers policy at the time plaintiff's name
was removed.

On the basis of this new information, plaintiff amended her
complaint to name the Greany agency as a defendant. Plaintiff

alleged that Greany acted fraudulently and negligently when it
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failed to ensure that plaintifffs name would remain on the
Travelers policy as a named insured. Plaintiff also added an
additional tort claim against Travelers, alleging Travelers acted
negligently and fraudulently when it failed to list plaintiff as a
named insured on the underinsured motorist coverage.

On June 26, 1992, Greany, a resident of Powell County, moved
for change of wvenue to Powell County, asserting that Lewis and
Clark County was not a proper county for any of the claims against
Greany. On August 20, 1992, the District Court granted defendant
Greany's motion.

The District Court based its decision to change venue to
Powell County on three venue statutes. First, the court relied on
§ 25-2-122(1), MCA, and concluded that because the suit against
Greany is strictly in tort, the proper place of trial is the county
in which Greany resides. Second, the <court relied on
§ 25-2~118(1), MCA, and explained that, unless otherwise specified,
the proper place of trial is the residence of one of the
defendants. Finally, the court relied on § 25-2-116, MCA, the
provision governing multiple claims. The lower court determined
that because plaintiff's complaint contained more than one claim,
and Greany was entitled to a change of venue on at least one of the
claims against it, Greany was entitled to change venue on all of
the claims.

On appeal, plaintiff asserts that the District Court erred
when it granted Greany's motion to change venue to Powell County.

She asserts that the court's reliance on § 25-2-116, MCA, as the
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basis for its decision to change venue is misplaced because
§ 25-2-116, MCA, is inapplicable to her case. Travelers agrees
with plaintiff on this matter.

Plaintiff contends that § 25-2-116, MCA, governs actions
involving a "single defendant," and therefore, the lower court
erred when it applied the statute to plaintiff's case which
inveolved multiple defendants. Furthermore, plaintiff contends that
§ 25-2~117, MCA, the venue provision governing multiple defendants,
is the contreolling statute in this case. She contends that
pursuant to § 25-2-117, MCA, if Lewis and Clark County was a proper
venue for her claim against defendant Bowers, it was also a proper
venue for her claims against Travelers and Greany.

However, it is not necessary to reconcile the potentially
contradictory provisions of § 25-2-116 and ~117, MCA. Plaintiff's
claims against Greany sounded in tort. The venue statute for tort
claims provides as follows:

The proper place of trial for a tort action is:

(1) the county in which the defendants, or any of
them, reside at the commencement of the action; or

(2) the county where the tort was committed. If
the tort is interrelated with and dependent upon a claim
for breach of contract, the tort was committed, for the
purpose of determining the proper place of trial, in the
county where the contract was to be performed. [Emphasis
added. ]

Section 25-2-122, MCA.
Count I of plaintiff's complaint alleges a tort claim against

Bowers and a breach of contract claim against Travelers. Greany




concedes that Lewis and Clark County is a proper place of venue for
both of the claims included in Count I.

The basis for plaintiff's breach of contract claim against
Travelers is that at the time of her accident and injuries
plaintiff was covered by an underinsured motorist policy issued by
Travelers and that Travelers wrongfully refused to provide her with
the coverage to which she is entitled.

The essence of the tort claims against Greany found in
Counts ITI through VI is that if plaintiff was not covered by the
Travelers policy, then lack of coverage was due to Greany's
negligent or otherwise wrongful conduct. It is clear that the tort
clainms against Greany are interrelated with and dependent upon the
claim for breach of contract against Travelers. If the contract
claim against Travelers is successful, then there is no basis for
claiming damages against Greany. If the claim against Travelers is
unsuccessful, then the lack of coverage which is alleged in Count I
is the basis for damages claimed from Greany.

Greany contends that that part of § 25-2-122, MCA, which is
highlighted above and relied on in this opinion, has only been
applied to single defendants in the past. However, all of the

cases relied on by Greany, with the exception of Berlin v. Boedecker

(1989), 235 Mont., 443, 767 P.24d 349, precede the enactment of
§ 25-2-122, MCA. Furthermore, there is nothing in the Berlin
decision, nor in the plain language of § 25-2-122, MCA, which

suggests an intention to limit the application of this statute to




cases where the tort and contract claim are made against the same
defendant.

Since both Lewis and Clark County and Powell County were
proper places for venue for plaintiff's claims against Greany under
§ 25-2-122, MCA, no motion can be granted to change the place of
trial on the ground that the action was not brought in a proper
county. Section 25-2-115, MCA.

For these reasons, we reverse the order of the District Court
granting Greany's motion for change of venue and remand this case
to the bistrict Court for further proceedings consistent with this

opinion.

We concur:
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