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Chief Justice J.A Turnage delivered the Qpinion of the Court.

The District Court for the Twenty-First Judicial District,
Ravalli County, vacated a justice court's ruling which found
appel lant Barker guilty of reckless driving, on the grounds that
the defendant had not been charged with reckless driving. The
District Court further held that any retrial for the offense of
driving under the influence of alcohol would violate defendant's
constitutional protection against double |jeopardy. The State
appeals. W affirm

The issues are:

1. Does a district court have authority to vacate a justice
court decision when the prosecution charged the defendant with
driving under the influence of alcohol, and the justice court found
the defendant guilty of reckless driving?

2. Does a district court have authority to dismss an appeal
from a justice court decision on the grounds that the appellate
issues are barred by the defendant's Fifth Amendment protection
agai nst double |eopardy?

Following a February 8, 1992 accident on H ghway 93 near the
Rustic Hut Bar in Florence, Mntana, Ravalli County Sheriff's
officers arrested Gary Lee Barker and subsequently charged himwth
driving under the influence of alcohol, in violation of § 61-8-401,
MCA, and operating a notor vehicle wthout seatbelts in use, in
violation of § 61-13-103, MCA.  Barker entered pleas of not guilty

to both charges and waived his right to a jury trial.



The Ravalli county Justice of the Peace found Barker guilty of
the seatbelt violation and gquilty of reckless driving, in violation
of § 61-g-301, MCA. In finding the reckless driving violation, the
Justice Court reasoned that reckless driving is a l|esser included
of fense of driving under the influence of alcohol.

The Justice Court denied Barker's notion to set aside the
judgment, and sentenced Barker accordingly. Upon Barker's notion,
the sentence inposed for reckless driving was stayed pending appeal
to the District Court. Barker paid a fine for the gseatbelt
violation, and does not further challenge that charge.

Barker appealed to the District Court and then filed a notion
to dismiss the case. He argued that reckless driving is not a
| esser included offense of driving under the influence of alcohol,
and that a retrial on the original driving under the influence of
al cohol charge is barred by the double jeopardy protection provided
under the Fifth Amendment of the United States Constitution. The
State argued that unless Barker pleaded guilty under the provisions
of § 46-12-204, MCA (plea alternatives), the District Court nust
hold a trial de novo on the all the issues.

The District Court vacated the reckless driving charge:
dism ssed the driving under the influence of alcohol conplaint with
prejudice: and affirmed the seatbelt violation.

I

Does a district court have authority to vacate a justice court

decision when the prosecution charged the defendant wth driving

under the influence, and the justice court found the defendant



guilty of reckless driving?

Qur standard of review relating to conclusions of law is to
determ ne whether the tribunal's interpretation of the law is
correct. Steer, Inc. v. Dep't of Revenue (1990), 245 Mnt. 470,
474-75, 803 P.2d 601, 603.

Crimnal justice in Mntana is subject to the nmandates of the
United States Constitution, the Mntana Constitution, and statutory
| aw. The Sixth Anmendnment of the United States Constitution
guar ant ees accused defendants the right to be infornmed of the
nature and cause of the accusation. The Mntana Constitution,
Article Il, Section 24, simlarly provides that an accused shall
have the right to demand the nature and cause of the accusation.
Section 46-11-401, MCA, provides:

The charge nmust be a plain, concise, and definite

statenent of the offense charged, including the name of

the offense, whether the offense is a m sdemeanor or

felony, the name of the person charged, and the time and

place of the offense as definitely as can be determ ned.

The charge nust state for each count the official or

customary citation of the statute, rule, regulation, or

other provision of law that the defendant is alleged to

have vi ol at ed.

The charge of driving under the influence of alcohol required
proof that the defendant had physical control of a vehicle while
under the influence of an intoxicating substance. Section 61-8-
401, MCA A reckless driving charge requires proof that the
def endant operated a vehicle in wllful or wanton disregard for the
safety of persons and property. Section 61-8-301, MCA Clearly
the two charges are inapposite: reckless driving is not a |esser

i ncluded offense of driving under the influence of alcohol. Cf. §



46-11-410, MCA (when same transaction establishes nultiple
offenses, multiple charges are possible) and State v. Ritchson
(1981), 193 Mont. 112, 630 P.2d 234 (possible to charge and convi ct
defendant of multiple offenses when each offense requires at |east
one separate el enent which distinguishes it from other charged
of f enses).

By convicting Barker of reckless driving when the State did
not charge himwth that offense, the Justice Court violated
Barker's constitutional right to due process of |aw. See U. S

Const. anmend. XIV; Art. Il, § 17, Mont.Const. The finding of quilt

shoul d be set aside as Barker did not have notice of the nature and
cause of the offense. See State v. Copenhaver (1%07), 35 Mont.
342, 89 P. 61 (judgment reversed on appeal after defendant was
charged with one crinme and erroneously convicted of another).

After reviewing the record we conclude that the Justice Court
was in error when it convicted Barker of reckless driving. ™"Itis
el enentary that a party cannot be charged with one of fense and
convicted of another independent offense." State v. Seiff (1917),
54 Mont. 165, 168, 168 P. 524, 524. We therefore affirmthe
District Court's order vacating the reckless driving charge.

[

Does a district court have authority to dismss an appeal on
the grounds that the charges are protected by the defendant's Fifth
Anendnent protection against double jeopardy?

The burden of proof for overturning the D strict Court

decision is on the State, as the appellant. \ether to grant or



deny a notion to dismss at the close of the State's case is-within
the sound discretion of the trial court and will not be disturbed
unl ess an abuse of that discretion is shown. State v. Laster
(1986), 223 Mont. 152, 159-60, 724 Pp.2d 721, 726. As was stated in
Laster, "filn this case with regard to the dismssal of the cause
on grounds of double jeopardy, we adopt the usual standard that the
State has the burden to show abuse of discretion by the District

Court." Last er 724 P.2d4 at 726.

The State argues that the District Court nust hear the appeal
fom the Justice Court, as provided by the Mntana Constitution and
statutory |aw Barker argues that a subsequent trial for driving
under the influence is barred by the constitutional protection
agai nst doubl e jeopardy.

The State refers to the Mntana Constitution, Article VII,
Section 4(2), which states "{t]lhe district court shall hear appeals
from inferior courts as trials anew unless otherw se provided by
law." Construing that provision, the District Court especially
noted the "unless otherw se provided by law" |anguage.
Additionally, the court referred to § 3-5-303, MCA, which provides
for district court appellate jurisdiction over justice court
deci sions "as may be prescribed by |law and consistent with the
constitution."

The court then reviewed the constitutional double |eopardy
protection provided to all crimnal defendants:

The Doubl e Jeopardy clauses of the US. and the Mntana

constitutions provide that no person shall be "tw ce put
in jeopardy" for the "same offense.” U S. Constitution,



Fifth Amendment, Mntana Constitution, Article 11,
Section 25. Since Benton v. Maryland, 395 U S. 784
(1969), the Double Jeopardy clause of the Fifth Amendnent
applies to the states via the Fourteenth Anendment as a

"fundamental right." In this bench trial case, jeopardy

attached when the first State's witness was sworn by the

Justice of the Peace. [See] Crist V. Bretz, 437 U S 28

(1978). Once jeopardy attached, any retrial for the sane

of fense presents potential Double Jeopardy difficulties.
Wile it is true that a defendant's statutory renedy for appealing
a justice court decision is a trial de novo in district court, it
is also true that the constitutional protection against double
jeopardy forbids a retrial on charges of which a defendant has been
acquitted before a conpetent court which had authority and
jurisdiction to try the offense. Section 46-17-311, MCA, Art. |1,
§ 25, Mont.Const. ("No person shall be again put in jeopardy for
the same offense previously tried in any jurisdiction") (enphasis
added) .

The Justice Court is a court of conpetent jurisdiction. Art.
VIl, § 5 Mnt.Const.; § 46-2-202, MCA; § 3-10-303, MCA Jeopardy
attached when the State swore in its first witness in the Justice
Court. See Crist v. Bretz (1978), 437 U S. 28, 98 sg.ct. 2156, 57
L.Ed.2d 376. \Wen the Justice Court first tried Barker for driving
under the influence of alcohol it instead found himguilty of
reckless driving, necessarily inplying that there was insufficient
evi dence to convict Barker of driving under the influence of
al cohol as a matter of |aw. Section 46-11-503(a), MCA ("There is
an acquittal whenever . . . there is insufficient evidence to

warrant a conviction"); see also Geen v. United States (1957), 355

US 184, 78 S. .. 221, 2 L.Ed.2d 199 (defendant's jeopardy for



first degree nmurder canme to an end when the jury found him guilty
of second degree nurder).

Bar ker appealed the reckless driving conviction. The right to
appeal a justice court decision is purely statutory. State v.
Speith (1990), 244 Mont. 392, 394, 797 Pp.2d 221, 222, citing State
v. Hartford (1987), 228 Mont. 254, 256, 741 p.24 1337, 1338. A
def endant may appeal a justice court decision to the district
court, § 46-17-311, MCA: the prosecution may only appeal a justice
court decision as provided under § 46-20-103, MCA State v. Kesler
(1987), 228 Nont. 242, 245, 741 Pp.2d 791, 793.

We have previously stated that a defendant's exclusive renedy
for a conviction in justice court is an appeal to the district

court for trial de novo. Kesler, 741 p.2d at 793; adair v. Lake

County Justice Court (1984), 213 Mnt. 466, 692 P.2d 13 (Suprene
Court does not have appellate jurisdiction to review orders of the
justice court: appeal to district court for trial de novo is
defendant's exclusive renedy). This is the general rule for
def endants appealing convictions from justice court. The purpose
for a trial de novo is to provide defendant with a conpetent renedy
in a court of record.

An exception to the general rule exists, however, where a
def endant appeals a conviction for which he or she was not charged.
Barker was not charged with reckless driving; he was charged, and
acquitted, of driving under the influence of alcohol. When the
District Court was faced with the untenable position of trying

Barker again for driving under the influence of alcohol, it



correctly held that to do so would violate Barker's constitutional
protection against double jeopardy. US. Const. anmends. X, XV
Art. 11, § 25 Mnt.Const.; § 46-11-504, MCA (fornmer prosecution
bars subsequent prosecution in a different jurisdiction if the
first prosecution resulted in an acquittal or a conviction, and the
subsequent proceeding is based on the same offense or transaction).
By appealing the reckless driving conviction, Barker did not waive
his constitutional protection against double jeopardy for the
charge of driving under the influence of alcohol.

The sane-elenents or Bl ockburger test bars mltiple

prosecutions based on the sane offense. United States v. Dixon
(1993), ____ U.s. __ , 113 s.ct. 2849, 125 1L.Ed.2d 556, citing
Bl ockburger v. United States (1932), 284 U S. 299, 52 s.ct. 180, 76
L.Ed.2d 520. Here, the State failed to obtain a conviction for
driving under the influence of alcohol in Justice Court. That
proceeding barred any retrial of the driving under the influence of
al cohol charge based on Barker's February 8, 1992 accident. See
State v. Furlong (1984), 213 Mnt. 251, 258, 690 p,2d 986, 989-90,
citing Burks v. United States (1978), 437 U S 1, 11, 98 s.ct.
2141, 2147, 57 L.Ed.2d 1, 9-10; State v. Matt (1990), 245 Mont.
208, 214-15, 799 p.2d 1085, 1089, citing State v. Hall (1986), 224
Mont. 187, 728 p.2d 1339, rev'd on other grounds 481 U.S. 400, 107
S.Gt. 1825, 95 L.Ed.2d 354, per curiam; State v. Houser (1981), 192
Mont. 164, 168, 626 p.2d 256, 258 (sane transaction rule bars
retrials concerning the same conduct tried before a conpetent court

of adequate jurisdiction). The State is therefore prohibited from



again placing Barker in jeopardy for driving under the influence of
al cohol .

We conclude that any retrial on the driving under the
i nfl uence of al cohol charge is barred by the United States and
Montana Constitutions. \ere, as here, the defendant appeals from
an erroneous conviction for an uncharged offense, the defendant
does not waive the constitutional protection against double
jeopardy for charges of which he was acquitted. The State has not

met its burden of proof: the District Court ruling is affirned.

" Chief{Justice

We concur:
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