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Justice James c. Nelson delivered the Opinion of the Court.

This is an appeal and cross-appeal from an Eleventh Judici al
District Court, Flathead County judgnent, granting summary judgment
to the Intervenor on two issues and denying summary judgment on a
third. W dismss the appeal and renand.

We restate the issue on appeal as follows: is the decision of
the board of county comm ssioners to conditionally approve a
prelimnary subdivision plat appealable?

The City of Kalispell and Flathead County have established the
jurisdictional area of their city-county planning board pursuant to
§ 76-1-504, MCA The planning board fornmulated a master plan for
the jurisdictional area which was adopted by the Gty of Kalispell
(the City) and Flathead County (the County) in 1986. The
Intervenor owns an approximately 40 acre property which she wants
to subdivide and which is located outside but within 3 mles of the
corporate city limts of the Cty and wthin the jurisdictional
area of the city-county planning board. This subdivision is at
issue in the present action.

In July of 1991, 1Intervenor applied for prelinmnary plat
approval for a 5 lot subdivision of her property to be naned Ashley
Busi ness  Park. I n August of 1991, the Flathead Regi onal
Devel opment O fice (FRDO) provided a report to the Board of
Commi ssioners of Flathead County (the County Board), review ng,
commenting on, and recommending denial of, the application for the
subdi vi si on. The FRDO report concluded that the proposed

subdivision was not in conformty with the master plan which had
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desi gnated the area enconpassing the proposed subdivision as being
appropriate for agricultural wuse. Additionally, the Froo report,
for the nost part, weighed the criteria specified in § 76-3-608,
MCA, against the proposed subdivision.

Simlarly, on presentnment of the proposed subdivision to the
Cty for its review and coment, the City adopted a resolution
opposing the granting of prelimnary subdivision approval by the
County Board.

The journal of the County Board reflects that it reviewed the
Intervenor's application for plat approval in September of 1991.
It adopted the FRDO's findings of fact with two anmendnents.
However, despite the recommendation of the FRDO that the proposed
subdi vision be denied and the G ty's opposition, the County Board,
w thout nmaking witten findings of its own, granted prelimnary
pl at approval to Ashley Business Park.

The City filed a conplaint in the District Court on October 4,
1991, contending that the County Board' s action in approving the
prelimnary plat was illegal because its decision anmunted to spot
zoning in an unzoned area: because the prelimnary plat was not in
conformty with the City-County Master Plan: and because the
deci sion was not supported by substantial evidence and was
arbitrary, capricious and an abuse of discretion. The City
requested judgnment that the County Board's approval of the
prelimnary plat was null and void and that the court prohibit the
County Board from approving the final plat until it confornms to the

Cty-County Master Plan.



The Intervenor filed a notion for summary judgnent in the
action on the grounds that the approval by the County Board was
supported by substantial evidence and that, as a mtter of |[aw,
there could be no spot =zoning. The Intervenor brought a second
notion for summary judgnent on the basis that the Cty | acked
standing in the action.

Utimately, the trial court ruled:

1. That Intervenor's Mtion for Summary Judgment on the
Issue of the Plaintiff's lack of standing is DEN ED.

2. That Intervenor's Mtion for Summary Judgnent on the
issue of whether the Defendant's prelimnary plat
af)proyal of a subdivision need not conply with the naster
plan is GRANTED.

3. That Intervenor's Mtion for Summary Judgment on the
i ssue of spot-zoning is GRANTED.

This appeal by the City followed.

On appeal, the parties raise significant issues of first
I mpression concerning whether the Gty has standing to bring this
action, whether, and to what extent, the nmaster plan nust be used
by the county board in the subdivision review process, and whet her,
in this case, that process was used to illegally spot zone in an
unzoned area.

Not wi t hstanding, we nust decline to rule on those issues at
this tinme by reason of our decision in Sourdough v. Board of County
Com'rs (1992), 253 Mnt. 325, 833 p.2da 207.

That case involved the appeal by an intervening party fromthe
county board's conditional approval of a prelimnary subdivision
plat. In affirmng the district court's dismssal of the
petitioner's appeal from the county board s action, we held that
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the appeal was inproperly taken under § 76-2-110, MCA as that
statute deals with planning and zoning issues. W also held that
§ z-4-702, MCA, could not serve as the basis for appeal as the
county board of conmmssioners is specifically excluded from the
agency definition of the Mntana Adm nistrative Procedure Act via
§ 2-4-102(2)(b), MCA

Finally, since that case, |I|like the present one, was a
subdivision case, we held that there was no mechanism under the
Mont ana Subdivision and Platting Act, Title 76, Chapter 3, MCA for
appealing from the conditional approval of a prelimnary
subdivision plat. Specifically, we observed that, "Itlhe
| egislature did not provide an appeal process under this Act for
cases involving decisions of conditional approval of prelimnary
plats; accordingly, this Court, wll not fabricate one." _Sourdough
833 p.2d at 208. In dismssing the appeal we found it unnecessary
to weigh the conduct of the county board and the exercise of its
discretion in conditionally approving the prelimnary plat.

In his special concurrence, Justice Trieweiler found that it
was ",..anonmalous that the legislature would enact specific
criteria, such as those found in § 76-3-608, MCA, which nust be met
before a | ocal comm ssion can approve a subdivision and then
provide no neans of judicially enforcing the law." Socurdough, 833
P.2d at 210.

W note, however, that since our decision in Sourdough was
handed down, the legislature enacted significant amendnments to the

Mont ana Subdivision and Platting Act but still declined to provide




a statutory method for appealing from the conditional approval of
a prelimnary subdivision plat. See House Bill 408, Section 5,
Chapter 272, Laws 1993, effective April 6, 1993.

While the dissent argues that the mgjority has, sua snonte,

decided this case on an issue not raised or briefed by the parties,
the Intervenor did, citing Sourdough, argue that there is no appeal
from the conditional granting of a prelimnary plat and that,
therefore, %. ..there can be no standing to bring an action that
cannot be brought." Intervenor went on to observe that such a
ruling was understandable because ™...[u]ntil the |and owner has
conplied with the conditions of the prelimnary plat, there is no
risk of a case or controversy... [and that] [i]t is upon subm ssion
and approval of the final plat, that the issue is ripe for judicial
review. "

Notw t hstanding, the City, in its reply brief filed after
Intervenor's brief, chose not to discuss, neet or even nention the
citation to Sourdough by the Intervenor. We assune that if the
Cty had disagreed wth Intervenor's interpretation of or reference
to Sourdough, it would have said so.

That aside, for this Court to sinply ignore a dispositive
precedent decided within the |ast year because the parties
t hemsel ves chose to avoid it or to not entirely rely on that case,
merely creates confusion and uncertainty in the |aw

I n Sourdough, the plaintiff appealed the county board's
approval of a prelimnary plat by requesting that a wit of

mandanmus i ssue directing the county board to appoint the city



pl anning board to review the entire project and reverse the county
board's findings of fact. Not wi t hst andi ng, in affirmng the
dismssal of the conplaint by the district court for failure to
state a claim we held that there is no appeal process from the
approval of a prelimnary platunder § 76-2-110, MCA, (planning and
zoning), wunder §§ 76-3-101, MCA, et. sed., (The Subdi vision and
Platting Act), or under § 2-4-702, MCA, (MAPA).

Simlarly, the Cty, here, filed a conplaint for declaratory
judgnent, injunction, wit of nandanus or other appropriate wit
praying that the county board' s approval of the prelimnary plat be
adj udged null and void and praying that the county board be
prohi bited from approving the final plat unless it conforns to the
master plan. Since we declined wto fabricate" an appeal process

under Sourdoush, we nust, if stare decisis means anything, decline

to fabricate an appeal process in the instant case. | f mandanus
did not lie in Sourdough; it does not lie here. If there was no
appeal process available in the forner case; there is none here,
either.

Wiile we did not discuss the availability of a wit of review
in Sourdough, neither did the City, here, ask for such a wit or in
any respect comply with the provisions of Title 27, Chapter 25,
MCA, in seeking that relief, if that was its intention. Aside from
referring to declaratory judgenment, injunction, mandanus or ot her
appropriate wit in the title of its conplaint, those forns of
relief are not otherwise referred to or prayed for in the Cty's

conplaint. Under the circunstances, we are no nore inclined to



fabricate pleadings for the parties than we are to fabricate
remedi es.

This ¢ourt's opinion is not to be read as rendering
nmeani ngl ess the statutory requirenents of the Subdivision and

Platting Act. Again, as in Sourdoush, we make no coment on the

county board's conduct in this case nor do we pre-judge any of the
substantive issues raised by the parties in this appeal. The
di scussion and resolution of those matters will sinply have to
await an appeal after judicial review of the approval or denial of
a final subdivision plat in this or some other case and controversy
directly involving those issues.

Finally, and notw thstanding the adoption of major revisions
to the Subdivision and Platting Act by the 1993 Legislature, that
sane body has chosen not to enact an appeal process fromthe
approval of a prelimnary plat at any tinme since the Act was
adopt ed. Wiile the w sdom of that decision nmay be questionable
given the inportance of the requirenents of the Act and the
potential for harmif the law is disregarded at a critical stage of
the review process, it is not the prerogative of this Court to
judicially renmedy the situation.

Accordingly, our decision in Sourdouah is dispositive, and we
are constrained to dismss this appeal as being prenature.

Furthermore, and consistent with that decision, the District
Court should not have entertained the Gty's appeal from the County
Board' s deci sion. Accordingly, we also remand to the bDistrict

Court with instructions that it enter an order which vacates its



findings of fact, conclusions of |law and judgnment dated Cctober 29
1992 and filed November 2, 1992, and which disnisses the Gty's

conpl aint w thout prejudice.

Appeal dismssed and case remanded.
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Justice Terry N. Trieweiler dissenting.

| dissent from the mgjority opinion.

We have repeatedly held that we will not decide cases on
appeal based on issues which have never been raised in the District

court.  Hanley v. Dept. of Revenue (1983), 207 Mont. 302, 306, 673 Pp.2d

1257, 1259. The issue which the majority finds controlling in this
case was never raised in the District Court, it was never part of
the decision appealed from and it has never been briefed nor
argued as an issue on appeal. According to the rules we apply to
the district courts of this state, we do not have jurisdiction to

decide the issue which the mgjority decision finds dispositive. See
In re Marriage of Di Pasquale (1986), 220 Mont. 497, 499, 716 P.2d 223,

225.

Whi | e the Sourdough deci sion was nentioned briefly in the

intervenor's brief as it related to the issue of standing, the
right of the City to appeal the decision of the County
Commi ssioners was not an issue on appeal, and the City has had no
opportunity to argue, brief, or respond to the legal issue on which
the majority bases its decision to dismss the City's appeal.
Considering our traditional notions that issues are decided

nost reliably after thorough argunment by adversaries, how can this
result be fair?

| concurred with the result of the Sourdough decision because

the plaintiff in that case sought to appeal a county conm ssion's

conditional approval of a prelimnary subdivision plat pursuant to
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§§ 76-2-110 and 2-4-702, MCA. After briefing the issue and hearing

argunent, the district court concluded, and | agreed, that the
fornmer statute pertained only to appeals from planning and zoning
decisions and the latter statute was, by definition, inapplicable
to the decisions of county conm ssioners. That case did not
address the issue of whether there is any other procedure by which
county conm ssions can be conpelled to performtheir statutory
obligation under the Mntana Subdivision and Platting Act found at
§§ 76-3-101 through -614, MCA

In this case, the Gty of Xalispell did not attenpt to appeal
a decision of the County Conm ssioners based on the aforenmentioned
st at ut es. It filed a conplaint for declaratory judgnment and
injunction and for a wit of mandanus or other appropriate wit.

The majority opinion has dismssed the Cty's appeal to this
Court for the reason that the Subdivision and Platting Act does not
provide for an appeal from a county conm ssion's decision to
conditionally approve a prelimnary plat. However, writs of
mandanmus are specifically intended for situations like this where
there is no adequate remedy in the ordinary course of law Section
27-26- 102, MCA Furthermore, a wit of mandanus may be issued by
the district court to a board of county conm ssioners to conpel the
performance of an act which they are obligated to performas a duty
of their office.

The City has conplained that the Flathead County Conmm ssioners
have refused to perform several duties which they are required to

perform under the Subdivision and Platting Act. It is alleged that
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t he Conm ssioners approved the subdivision in question wthout
maki ng specific findings that the subdivision would be in the
public interest, as required by § 76-3-102, MCA, Wi t hout
determining that it conforns to the |local master plan, as required
by § 76-3-604, MCA, and wthout making witten findings that it
considered the specific criteria set forth in § 76-3-608, MCA

Furthernmore, the City has alleged that w thout conplying wth
these statutory requirements, the County Conmmi ssion was W thout
authority to approve this subdivision. This was, therefore, an
appropriate situation for a wit of review, pursuant to
§ 27-25-102, MCA, or a wit of mandanmus pursuant to § 27-26-102,
MCA.

It is, perhaps, for these reasons that at no stage in the
proceedi ngs before the District Court or on appeal has either
Flathead County or the intervening devel oper noved to dismss the
Gty of Kalispell's conplaint, or its appeal from the judgnent of

the District Court, pursuant to our decision in Sourdough. It is
simply wong for this Court to suasponte decide this case on a basis

that has never been suggested by the parties to the case
The Montana Subdivision and Platting Act is extrenely
inportant to the future quality of life in Mntana. Its purpose is

to:

[P]romote the public health, safety, and general welfare
by regulating the subdivision of l|and; to prevent
overcrowdi ng of land: to |essen congestion in the streets
and highways; to provide for adequate light, air, water
supply, sewage disposal, parks and recreation areas,

ingress and egress, and other public requirenents; to
require developnment in harmony Wwth the natural

envi r onment
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Section 76-3-102, MCA

Nowhere are these considerations nore relevant than Flathead
County which has, in recent years, experienced the nost rapid
growmh in Mntana.

It is to acconplish these purposes that county conm ssioners
who are asked to approve subdivisions are required to consider the
master plan adopted by the county. Section 76-3-604, MCA It is
to acconplish these purposes that the county conm ssioners are also
required to consider whether the subdivision is in the public
interest and issue specific findings of fact which weigh criteria
such as the need for the subdivision, effects on agriculture,
effects on local services, effects on the natural environnent,
effects on wildlife and wldlife habitat, and effects on public
health and safety. Section 76-3-608, MCA

The majority's decision renders these essential statutory
requi rements neani ngl ess because the practical effect of this
decision is to preclude any form of judicial review when two out of
any three county conm ssioners around the state sinply refuse to
conply with the statutes. The fact that this case was decided on
this basis, without the benefit of any briefing or argunment by the
parties, is particularly troubling.

It is ironic that, because the Mntana Legislature recognized
the threat to Mntana's character, beauty, and public health from
uncontrolled developnent, it expended considerable time and effort
during the past |egislative session to strengthen subdivision

regul ations. See House Bill No. 408, 1993 Mnt. Laws, ch. 272,
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effective April 6, 1993. Yet, by virtue of this decision, those
regul ations are neani ngl ess because they cannot be judicially
enf or ced.

The majority concludes that the Gty's "appeal" is premature.
However, the Gty's conplaint to the District Court was not an
"appeal,™ and if it was, the nmgjority should explain why it was
"prenmature.” If it is being dismssed due to the lack of a
statutory appeal nechanism in the Subdivision and Platting Act,
then there is no reason to distinguish between prelimnary plat
approval and final plat approval. There is no statutory nechanism
for appealing either. If the sane reasoning applies to both
prelimnary and final decisions, then why is this "appeal" sinply
"premature"?

In response to this dissent, the majority argues that because

the intervenor made passing reference to the Sourdough decision while

citing it for other reasons, the issue upon which this case was

decided was properly raised on appeal. However, the issues, as set
forth in the parties' briefs, nmade clear that the issue decided by
the mpjority was not raised on appeal. The appellant presented the

followng issues for review

. Wen a County takes  erroneous, arbitrary,
capricious action, or abuses its discretion, in a
subdi vision approval, does a Cty have standing to
chall enge the action when the Cty is a co-adopter
of the Master Plan and § 76-3-601, MC A,
authorizes review and comment by the Cty?

[I.  |Is Master Plan conpliance part of the public
interest criteria of the Subdivision & Platting
Act, or does the County have authority to ignore
the Master Plan?
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[11. Should the principles of "spot zoning" be applied
to subdivisions in unzoned areas?

The issues, as set forth by the County and the intervenor,
were sinply variations of the sanme three issues set forth above.
It should be clear from the ngjority's own opinion that the issue
it decided was not raised by the parties. The majority's opinion
points out that "[w]e restate the issue on appeal as follows

K

If the issue that the majority resolved was actually raised by
the parties, why was it necessary to restate it?

The majority considers it significant that the Gty chose not

to respond to the intervenor's reference to the Sourdough deci sion

when the Gty filed its reply brief. There was no reason for the
Gty to respond. Sourdough was sinply not relevant to the issues
raised in this appeal.

Perhaps nost inportantly, none of the arguments nade by the
majority in support of its dismssal of this appeal were nmade by
any party in the District Court. This fact is the nost |ogical
expl anation for why the conplaint filed by the Gty was not refined
to the mpjority's satisfaction. The City, in its conplaint, sought

a wit of mandanus or other appropriate wit. The purpose of
requiring that objections to the inadequacy of a parties' conplaint
be made in the trial court is to give the party who filed the
conplaint an opportunity to correct any alleged deficiency. The
City was not given that opportunity in this case because there was

no objection to its conplaint on the grounds raised by the majority
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until the opinion was issued by this Court. It is a little late
for the Gty to correct the majority's objections at this tine.
Finally, it is appropriate to comment on the mjority's
statenent that since the Legislature did not provide for a right of
appeal from plat approval, this Court would not "fabricate" an
appeal process. Such judicial restraint mght be admrable if this
was in fact an appeal. However, it is not. This case was
comrenced by the City of Kalispell when it filed a conplaint for a
wit of mandanus or other appropriate wit to conpel the Flathead
County Conm ssioners to perform their public duty. And, whet her
Commi ssioners can be conpelled to conmply with the terms of this
State's Subdivision and Platting Act by mandanmus or certiorari was

never addressed in the Sourdough opi nion.

Furthernmore, the mgjority's reluctance to "fabricate" a right
of appeal is selective at best. In the very sane opinion, this
Court goes on to advise the parties that judicial review will have
to await approval of the final plat map. The mgjority states that:

The discussion and resolution of those matters wll

sinmply have to await an appeal after judicial review of

the approval or denial of a final subdivision plat in

this or some other case and controversy directly

i nvol ving those issues.

The majority must have overlooked the fact that neither did
the Legislature provide an appeal process from final subdivision
plat approval. Wuld the same Court which showed such remarkable
restraint by declining to "fabricate" an appeal process from a
prelimnary plat approval turn around and "fabricate" an appeal
process from a final plat approval? If not, then as previously
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mentioned, the provisions of the Subdivision and Platting Act are
truly neaningless.

For these reasons, | dissent fromthe majority opinion. |
woul d affirmthe District Court's conclusion that the City of
Kal i spell had standing to conplain of the County Conm ssion's
approval of this subdivision. | would reverse that part of the
District Court's summary judgment which disnissed the City of
Kalispell's conplaint, and remand this case for further hearing to
determ ne whether there is a factual basis for the issuance of the

wit of mandate or other appropriate wit sought by the City of

Kal i spel |
/ J stice
Justice Wlliam E. Hunt, Sr., joins in the foregoing dissent.

/

Justice
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