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Justice Xarla M. Gay delivered the Opinion of the Court.

Leslie L. Lovell (Lovell) appeals from a judgnent of the
Workers' Conpensation Court awarding him tenporary total disability
benefits of $8.26 per week. The State Conpensation Mitual
| nsurance Fund (State Fund) cross-appeals the Wrkers' Conpensation
Court's inposition of a twenty percent penalty, attorney's fees and
costs. W affirmin part, reverse in part and renand.

We phrase the issues on appeal as follows:

1) Did the Wrkers' Conpensation Court err in refusing to
consider Lovell’s earnings from other sources when determning his
weekly wage rate for tenporary total disability benefits?

2) Dd the Wrkers' Conpensation Court err in inposing a
twenty percent penalty against the State Fund for unreasonably
del aying benefits to Lovell?

3) Did the Wirkers' Conpensation Court err in inposing
attorney's fees and costs against the State Fund?

In 1988, Lovell, a twenty-eight-year-old alcoholic, worked as
a painter and roofer and provided |awnnow ng services in Forsyth,
Mont ana. On or around August 9, 1988, he stopped in at the Qak
Room Bar (Cak Roon) in Forsyth for a drink after work. Bob
Thompson (Thonmpson), an owner of the OCak Room asked Lovell to help
hi m unl oad arollcarpet and sone tiles froma truck. Al t hough
there was no discussion of wages, the parties have stipulated that

Thompson enpl oyed Lovell for a two-hour job. The carpet fell on



Lovell and he suffered a serious knee injury. The State Fund has
stipulated that Lovell is tenporarily totally disabled.

Lovell subsequently signed a tax-withholding statement for the
OCak Room and filled out a claimfor workers' conpensation benefits.
Lovell testified that he did not want to sign either docunent, but
Thonmpson told him that the only available insurance was through
wor kers' conpensation and Lovell would not get his medical bills
paid otherwse. At the time of Lovell's injury, the Oak Room was
enrolled under Plan Three of the W rkers' Conpensation Act, wth
the State Fund as its insurer.

On Cctober 27, 1988 the State Fund accepted Liability for
Lovell's injury and began weekly disability benefits, retroactive
to August 16, 1.988, of $6.33 per week, based on Thonpson's
assertion that he intended to pay Lovell $4.75 per hour for a two-
hour job. On March 1, 1989, his disability benefit rate increased
to $8.26 per week after Lovell sent the State Fund his W2 tax-
wi t hhol ding form from the Cak Room indicating he received $6.20 per
hour. During this time, Lovell attenpted to provide the State Fund
wth earnings information concerning his painting and |awnnow ng
jobs; the State Fund maintained that his other wages were
irrelevant.

On August 13, 1991, the State Fund reduced Lovell's disability
benefits to zero after receiving a conputer printout indicating
t hat Lovell was receiving Social Security benefits. Al t hough
Lovell received Social Security benefits due to his alcoholism the

clainme examner from the State Fund assuned the benefits were for



his knee injury, and applied the Social Security offset pursuant to
§ 39-71~701(4), MCA (1987).

Lovell submtted travel expense vouchers to the State Fund for
the trips he nade to obtain nedical treatnent and physical therapy
for his injured knee. In July, Septenber, Cctober and Decenber of
1991, the State Fund reduced the nileage Lovell claimed by fifty
mles each nmonth because of a "technical error" on the part of the
claims exam ner and, as a result, did not reinburse him for that
m | eage.

Due to the ongoing dispute over the amount of benefits due,
Lovell filed a petition with the Workers’ Conmpensation Court on
April 23, 1992. The State Fund apparently reinbursed Lovell for
the withheld travel mleage sonetime in Septenber, 1992.

The Workers' Conpensation Court heard the case on Septenber
21, 1992, with the parties stipulating that Lovell was enployed by
the Oak Room that he had suffered an industrial injury, and that
he was tenporarily totally disabled. The Workers' Conpensation
Court concluded that the State Fund had correctly conputed ILovell’s
weekly wage rate for purposes of tenporary total disability
benefits. The court al so inposed the statutory twenty percent
penalty against the State Fund for unreasonably term nating
Lovell's benefits due to the Social Security offset in August of
1991 and for inproperly denying mleage from his travel claim. On
that basis, the W rkers' Conpensation Court also awarded Lovell
attorney's fees and costs. This appeal followed.

Did the Wrkers' Conpensation Court err in refusing to
consider Lovell's earnings from other sources when determning his

4




weekly wage rate for tenporary total disability benefits?

Qur review of decisions of the Wrkers* Conpensation Court is
t wo- f ol d. W will not overturn its findings of fact if there is
substantial credible evidence in the record to support them Genz
v. Fire and Cas. of Connecticut (1991), 250 Mont. 373, 378, 820
P.2d 742, 745. The Workers' Conpensation Court's conclusions of
law wi || be upheld if the court's interpretation of the lawis

correct. Grenz, 820 P.2d at 745. The first issue in this case

turns on a question of |aw

In conputing Lovell's tenporary total disability benefits, the
Wrkers' Conpensation Court determned that $12.40 was 'Lovell's
correct weekly wage with the Gak Room The court applied the
definition of wages found in § 39-71-123, MCA (1987), the statute
in effect at the time of Lovell's injury. Although Lovell argued
that he should be allowed to aggregate his wages from other
enpl oynents, the court concluded that because § 39-71-123(3)(a),
MCA (1987), specifically referred to the claimant's enploynent with
the "same enployer,"” the statute precluded consideration of other
wages. Relying solely on that phrase, the W rkers' Conpensation
Court concluded that subsection (3)(a) "seemngly precludes
aggregation of wages from other sources when determning an
enpl oyee's wages." We conclude that this interpretation was in
error.

Prior to 1987, wages were defined as "the average gross
earnings received by the enployee at the tine of injury for the

usual hours of enployment in a week. . . ." Section 39~71-116(20),



MCA (1985). Under this definition of wages, we allowed aggregation
of earnings from separate, concurrent enpl oynents in the
determnation of disability benefits. See Cattyson v. Falls Mbbile
Home Center (1979), 183 Mnt. 284, 599 Pp.2d 341; Gee v. Cartwheel
Restaurant (1982), 197 Mnt. 335, 642 p.2d4 1070; Harnon v. Harnon
(1986) , 220 Mont. 445, 716 p.2d 605, Mlender v. Carpenter (1987),
230 Mnt. 1, 748 p.2d 932. This Court consistently held that:

The general rule is that earnings from concurrent

enpl oynents nmay be conbined if the enploynents are

sutrficiently simlar so that a disabling injury at one

enpl oynent woul d necessarily disable the enployee in
respect to the other enploynent.

Ml ender, 748 p.2d at 933, quoting Harmon, 716 Pp.2d at 607. Thus,
prior to 1987, it was well-established that if an injury disabled
the enployee from concurrent enployments, aggregation of the wages
from the concurrent enploynents was allowed for purposes of
determining disability benefits. We focus our interpretation,
therefore, on whether the 1987 legislature effectively nodified
this existing case law in enacting the new definition of wages
found in § 39-71-123, MCA (1987).

The rules of statutory construction require the |anguage of a
statute to be construed according to its plain meaning. If the
| anguage is clear and unanbiguous, no further interpretation is
required. GBN, Inc. v. Mntana Dep’t of Revenue (1991}, 249 Mont.
261, 265, 815 Pp.2d 595, 597. This Court resorts to legislative
history only if legislative intent cannot be determined from the
plain wording of the statute. State ex rel. Roberts v. Public

Service comm’n (1990), 242 Mont. 242, 246, 790 P.2d 489, 492.




Section 39-71-123, MCA (1987), reads:

Wages  defined. (1) "wWages™ neans the (gross
remuneration paid in nmoney, or in a substitute for noney,
for services rendered by an enployee. Wages include but
are not limted to:

(a) commissions, bonuses, and renuneration at the
regul ar hourly rate for overtinme work, hol i days,
vacations, and sickness periods:

(b) board, |lodging, rent, or housing if i
constitutes a part of the enployee's remuneration and i
based on its actual value; and

(c) paynents made to an enployee on any basis other
than time worked, including but not limted to piecework,
an incentive plan, or profit sharing arrangenent.

(2) Wages do not include:

(a) enployee travel expense reinbursenents or
al l owances for nmeals, lodging, travel, and subsistence;

(b) special rewards for individual invention or
di scover
(c{ tips and other gratuities received by the
empl oyee in excess of those docunented to the enployer
for tax purposes:

(d) contributions nade by the enployer to a group
I nsurance or pension plan: or

(e) vacation or sick |leave benefits accrued but not

t
S

pai d.

(3) For conpensation benefit purposes, the average
actual earnings for the four pay periods imediately
preceding the injury are the enployee's wages, except if:

(a) the term of enploynent for the same enployer is
| ess than four pay periods, in which case the enployee's
wages are the hourly rate times the nunber of hours in a
week for which the enployee was hired to work; or

(b) for good cause show by the claimnt, the use of
t he four pay periods does not accurately reflect the
claimant's enploynent history with the enployer, in which
case the insurer may use additional pay periods.

Al though this statute clearly is more specific than the pre-1987
definition, the essence of that earlier definition of wages did not
materially change with the 1987 anendnent. Prior to 1987, wages
were "the average gross earnings received by the enployee . . . "
while the 1987 provision defines wages as "the gross renuneration
paid in noney . . . for services rendered by an enployee." Section
39-71-116(20), MCA (1985): § 39-71-123(1), MCA (1987). The
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remai nder of § 39-71«123(1), MCA (1987), further refines what is
included in T"wages;" subsection (2) sets forth types of
remunerati on which do not constitute "wages." Subsection (3)
provides the neans by which the anmount of wages is conputed for
purposes of workers' conpensation benefits. Nothing in the plain
| anguage of the 1987 anmendnents creates a material change in the
definition of wages which could be construed as a departure from
existing law regarding aggregation of wages. When taken in the
context of the entire definition, we cannot agree with the Wrkers'
Compensation Court's conclusion that the phrase "sane enployer”
contained in subsection (3)(a) denonstrates such a change.

Even if subsection (3) is interpreted in isolation, the plain
| anguage neither directly addresses the aggregation of wages from
other enployments nor directly precludes aggregation. Under the
general rule of § 39-71-123(3), MCA (1987), wages are conputed for
conpensation benefit purposes by using the average actual earnings
for the four pay periods imediately preceding the injury. If
wages cannot be conputed under the general rule because the
enmpl oyee has not yet worked four pay periods with the enployer, or
if the use of the preceding four pay periods does not accurately
reflect the enployee's work history, subsections (a) and (b)
provide alternative nethods for conputing wages. Nothing in the
pl ai n | anguage of § 39-71-123(3), MCA (1987), suggests that the
| egi sl ature intended to abolish aggregation of wages from
concurrent enpl oynents.

Furthernmore, this Court should not interpret a Statute So ag



to defeat its purpose; rather, interpretation should achieve the
social purpose for which the statute was enacted. Maney V. State
(1992), 255 Mont. 270, 274, 842 p.2d 704, 706. An inportant
pur pose of the 1987 workers’ Conpensation Act was to provide a
wage-| oss benefit that bears a reasonable relationship to the
actual wages lost as a result of the work-related injury. Section
39-71-105(1), MCA (1987). The aggregation principle in effect via
case law at the tinme of the 1987 anendnents conports with the
stated purpose. As we stated in Gee, the amount of conpensation
must bear sone reasonable relation to the |loss sustained on account
of disability. Gee, 642 P.2d at 1071. The Wrkers' Conpensation
Court's interpretation of § 39-71-123, MCA (1987), defeats this
statutorily stated purpose of the 1987 anendnents to the Wrkers'
Compensation Act.

In sum we cannot conclude that the reference to the "same
enpl oyer” in § 39-71-123(3)(a), MCA (1987), denonstrates the
| egislature's intentional revocation of the well-established
principle allowing aggregation of wages from concurrent
enpl oynent s. Not hing in the plain | anguage of § 39-71-123, MCA
(1987), suggests that the legislature intended to affect, in any
manner, prior case |law allowi ng aggregation of wages from
concurrent enployments. W concludethatthe W rkers' Conpensation
Court erred as a matter of law in interpreting § 39-71-123(3)(a),
MCA (1987), to preclude aggregation of wages from concurrent

enpl oynent s.

Because of its conclusion on the aggregation issue, the



Wor kers' Conpensation Court did not determ ne whether Lovell was an
"enpl oyee" under the Wrkers' Conpensation Act with regard to other
work he may have been perform ng or whether other incone
constituted wages from concurrent enploynment. Those issues remain
to be determned by the Wrkers’ Conpensation Court on remand.

Did the Wrkers' Conpensation Court err in inposing a twenty
percent penalty against the State Fund for unreasonably delaying
benefits to Lovell?

On August 13, 1991, after receiving a conputer printout that
indicated that Lovell was receiving Social Security benefits, the
State Fund applied a statutory offset and reduced Lovell's
disability benefits to zero. In addition, the State Fund
erroneously reduced Lovell's mleage clains for trips he nade to
obtain nedical treatment for his injured knee by fifty nmiles each
nmonth for July, Septenber, OGCctober and Decenber of 1991.

The Workers' Conpensation Court found that the State Fund's
decision to termnate Lovell's disability benefits was unreasonable
because the clains exam ner had not investigated, in even a cursory
fashion, the basis upon which Lovell received Social Security
benefits. I nvestigation would have established that Lovell
recei ved Social Security benefits due to his alcoholism The court
also found that the State Fund's admtted clerical error in denying
rei mbursement for a portion of Lovell's claimed nmedical travel
m | eage was unreasonabl e. The Workers' Conpensation Court,
therefore, assessed a twenty percent penalty, pursuant to § 39-71-

2907, MCA (1987), on the amount of reinbursement due for the

wi thheld mleage and the erroneous Social Security offset.
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The State Fund argues that the Wrkers® Conpensation Court's
conclusion of unreasonableness was not supported by substantial
credible evidence. Specifically with regard to the erroneous
Social Security offset issue, it contends that it was reasonable
for the clains examner to assune that Lovell’s Social Security
benefits were for his work-related industrial injury. The State
Fund also contends that, after receiving notice of its intention to
apply the Social Security offset, Lovell had a duty to inform the
State Fund of the reason he received Social Security benefits.

Wiet her an insurer's conduct was unreasonable is a question of
fact: a finding of unreasonabl eness will not be overturned on
appeal if supported by substantial evidence. c¢Coles V. Seven El even

Stores (1985), 217 Mont. 343, 349, 704 P.2d4 1048, 1052; M| ender

748 P.2d at 935. The clainms examner testified that she assuned
Lovell’s Social Security benefits were for his knee injury and did
not investigate the matter before termnating his benefits. The
clainms examner also testified that a clerical error resulted in
her denial of nedical travel reinbursenent for fifty mles each
month for four nonths. We conclude that the claims examner's
testimony provided substantial evidence in support of the Workers'
Compensation Court's finding of unreasonableness.

Furthermore, we have held that an insurer has a duty to nmake
at least a mniml investigation of a claims validity in light of
the relevant statutes. Absent such an investigation, denial of a
claim for benefits is unreasonable. Gaumer v. Montana pep’t of

H ghways (1990), 243 Mnt. 414, 421, 795 Pp.2d 77, 81. The Gauner
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rationale is applicable here.
Section 39-71-701(4), MCA (1987) (enphasis added), provided:

(4) In cases where it is determned that periodic
disability benefits granted by the Social Security Act
are payable because of the iniury, the weekly benefits
payabl e under this section [conpensation for tenporary
total disability] are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week

The statute allows the State Fund to apply the Social Security
offset only when Social Security benefits are payable because of
the claimant's work-related injury. In light of § 39-71-701(4),
MCA (1987), the State Fund had a duty to investigate the
circunmstances surroundi ng Lovell’s receipt of Social Security
benefits prior to reducing his workers' conpensation benefits.
This duty to investigate is independent of, and unrelated to, any
action by a clainmant. In this case, the State Fund's failure to
fulfill its duty to investigate provides a sufficient basis for the
Workers' Conpensation Court's conclusion that the State Fund's
behavi or was unreasonabl e.

The State Fund also clainms that its behavior cannot be
consi dered unreasonabl e because it has paid Lovell for the
unrei nbursed mleage and apparently has agreed to renove the Soci al
Security offset. W di sagree. Paynment of unreasonably w thheld

benefits "on the courthouse steps®™ does not negate the insurer's

potential liability for a penalty for unreasonable delay of
benefits. To conclude otherwse would render the "unreasonable
delay" provisions of the penalty statute noot. See Handl os v.

Cyprus Indust. Mnerals (19%90), 243 Mont. 314, 316-17, 794 P.2d
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702, 703.

The State Fund additionally argues that the Wrkers'
Compensation Court had no jurisdiction to award a penalty because
the parties had not conplied with the dispute resolution and
nmedi ation requirenents of § 39-71-2401, MCA (1987). This argunent
is inconsistent with the State Fund's position before the Wrkers'
Compensation Court. The Pretrial Oder, signed by the State Fund,

I ncl udes uncontested fact No. 8, which reads, "[pJursuant to § 39-

71-2401, et sea. MCA, dispute resolution requirenents were
satisfied regarding this dispute." The State Fund also included
this statenment as an uncontested fact in its proposed findings of
fact and conclusions of |aw

Simlarly, the State Fund argues that the Workers'
Compensation Court |acked jurisdiction to award a penalty based on
the Social Security offset because Lovell had not included that
precise issue in his petition. Lovell’s petition requested a
penalty pursuant to § 39-71-2907, MCA (1987), alleging that the
State Fund had acted unreasonably. Issue No. 2 in the Pretrial
Order reads:

Whet her the Defendant has unreasonably delayed or denied

payment of Petitioner's benefits, thereby incurring an

[sic] twenty percent [sic] pursuant to § 39-71-2907 MCA.
We conclude that the penalty issue was properly before the Wrkers'
Conpensation Court.

Because the Workers' Conmpensat i on Court's finding of

unr easonabl eness is based on substantial credible evidence, we hold

that the court did not err in inposing a twenty percent penalty on
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the State Fund pursuant to § 39-71-2907, MCA (1987).

Did the Wrkers' Conpensation Court err in inposing attorney's
fees and costs against the State Fund?

The Workers" Conpensation Court concluded that Lovell was
entitled to an award of attorney's fees and costs for the State
Fund's actions regarding the Social Security offset and travel
rei nbursenent. An award of attorney's fees is governed by § 39-71-
611, MCA (1987), which provides:

(1) The insurer shall pay reasonable costs and
attorne¥ fees as established by the workers' conpensation
court if:

(a) the insurer denies liability for a claim for
conpensation or term nates conpensation benefits;

(b) the claimis later adjudged conpensable by the
wor kers' conpensation court: and

(c) in the case of attorneys' fees, the workers'
conpensation court determnes that the insurer's actions
in denying liability or termnating benefits were
unr easonabl e.

The Workers' Conpensation Court did not analyze the question of
attorney's fees under § 39-71-611(1)(b), MCA, and applicable case
| aw. See Yearout v. Rai nbow Painting (1986), 222 Mont. 65, 719

P.2d 1258; Mlender, 748 p.,2d at 935

The record before us is unclear as to whether the State Fund
has reinmbursed Lovell for the erroneous Social Security offset or,
if the parties had settled the matter, when the settl enent was
reached. Because we are remanding this case for further
proceedings as a result of our holding on the aggregation issue, we
direct the Workers' Conpensation Court to readdress the issue of
attorney's fees relating to the Social Security offset and m | eage
rei mbursenent issues.

14



Affirmed in part, reversed in part and remanded for further

proceedi ngs consistent with this opinion.

W concur:

Chi ef Justice
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Justice James C. Nelson specially concurs:

While | concur in the Court's opinion, | do so in utter dismay
of the fact that this case is even before us. The claimant, here,
was never eligible for worker's conpensation benefits in the first
pl ace. M. Lovell stopped by the Cak Room Bar to have a beer and
was asked by one of the owners to help unload sone carpet and tiles
from a truck. M. Lovell was not the bar's enployee; there was
never any discussion of wages; the clainmant was never even paid for
the work he did at the bar on the date of his injury.

Whil e hel ping to unload the truck, the clainmnt seriously
injured his knee when a carpet roll fell on him To his credit, at
| east, M. Lovell did not want to make a worker's conpensation
claim Wy should he? He was not the bar's enployee: he was not
entitled to benefits. But, since the owners of the bar apparently
did not carry public liability insurance, they convinced M. Lovell
that the only way he was going to get his nedical expenses paid was
to make a claim against their worker's conpensation coverage.

The claimwas a hoax. The State Fund was sinply being used --
abused, actually --- so the bar owners would not have to pay for M.
Lovell's injuries out of their own pockets because they failed to
have the foresight and good business sense to carry public
[iability insurance.

This travesty was then conpounded when the State Fund accepted
liability and began paying benefits of less than $10.00 a week on
the durmed-up claim M. Lovell, again, to his credit, attenpted

to undo the claim by nunerous phone calls to the State Fund
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expl aining the circunstances of his injury and by filing suit
against the bar for his damages in a separate civil action.

The State Fund woul d have none of that, however, and continued
to accept liability for the claimant's injury and to pay benefits,
with the result that M. Lovell's civil case against the bar was
di sm ssed because of the exclusivity provision of the Wrker's

Conpensation Act. That provision prohibits an enployee from suing

his H"employer® for injuries arising out of an "industrial
acci dent". Unfortunately, however, this conedy of errors did not
end there.

His only other civil renmedy having been precluded and having
been determined by the State Fund to be "entitled" to benefits, the
next |ogical progression in the chain of events was a dispute over
the anount of the benefits being paid. M. Lovell clained that he
was entitled to conbine wages from other odd jobs he had perforned
with the nyages" from his "enploynment” at the bar in order to
establish the wage base on which his benefits were determned. At
least prior to 1987 and after 1989 that was perm ssible under the
law. The State Fund disagreed with that approach, however, on the
basis of the 1987 statute applicable to M. Lovell's claim The
Fund claimed that M. Lovell's only “employment" was at the bar and
that his other wages were irrelevant.

That disagreenent, naturally, necessitated a nediation hearing
and, ultimately, a full-blown trial (with all the attendant

di scovery that goes with a trial) before the Wrker's Conpensation

Court.
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To be fair, there likely would not have been a disagreenent
over the proper interpretation of the statute, but for the fact
that every session the Legislature seem ngly feels obliged to
remite all or substantial portions of the worker's conpensation
laws in its biennial attenpt to stave off what appears to be the
i mm nent collapse of the entire system Rewiting an existing |aw
or enacting a new law is, at best, risky business, because it often
takes several years and a lawsuit or two for sone court to
interpret the |aw Here, we are interpreting a law, long since
changed, that was enacted six years ago. In any event, for reasons
probably no one wll ever know, in 1987, the Legislature changed
one portion of the statute at issue. (True to form in 1989, the
| aw was changed again).

Unfortunately, when the Legislature anended the law in 1987,
the | anguage used was not as precise as it mght have been. Hence,
the disagreement between the claimant and his attorneys and the
State Fund and its attorneys over what the statute really said and
meant .

The Worker's Conpensation Judge took his best shot at trying
to interpret the statute. |In the process, he also determ ned that
the State Fund had underpaid M. Lovell by wongfully reducing his
mleage clains and offsetting his social security benefits against
his worker's conpensation benefit paynents. That resulted in the
State Fund having to repay the under-paynents along with a 20%
penalty and, possibly, M. Lovell's attorney's fees.

Now, the whole case is before the Suprene Court. This Court
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has spent consi derabl e time applying appropriate | egal
interpretations to the facts and law at issue in a case that only
got here by its own bootstraps. Having acconplished our task, we
are now sending the case back to the Wrker's Conpensation Court
for still further proceedings. | assume that whatever decision is
made on those issues will generate yet another appeal.

| suspect that the average person could put their child
through college on what this case has already cost the State in
attorneys' fees, penalties, expenses, nedical costs, travel costs,
benefits and the wasted time and salaries of bureaucrats,
investigators, clains examners, hearings exam ners and judges. To

make matters worse, the final chapter in this case has yet to be

witten.
The tragedy of this -- conpounded in one form or another in
other cases -- is that enployers, taxpayers and, now, enployees,

ali ke, are paying their hard-earned premium tax and wage dollars

for this nonsense. It is small wonder that the State Fund is in
perpetual financial extrems, if this case is anything but an
anomaly -- which | can only hope is true.

| concur in the Court's opinion because, on the narrow | egal
issues presented, the opinion is a correct interpretation of the
law -- long since changed -- and because we are w thout authority
to do anything but resolve the legal issue presented. It is,

appal ling, nonetheless, that this case ever got this 'Eg

P L,
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Chief Justice J.A Turnage and JusticeTerry N. Trieweiler concur
in the foregoing special concurrence.

)/ [s lef Justice

/ / / Justice
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