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Justice WIlliam E. Hunt, Sr., delivered the opinion of the Court.
Appel | ant, the natural mother of WL., C L., and B.L., appeals
from an order of the Thirteenth Judicial D strict Court, Big Horn
County, denying her notion to transfer jurisdiction of dependency
and neglect proceedings to the Northern Cheyenne Tribal Court
pursuant to the Indian Child Wlfare Act, 25 U S C § 1911 (1978).

We affirm

We determne the followng issue to be dispositive:

Did the District Court err in denying appellant's notion to
transfer jurisdiction of dependency and neglect proceedings to the
Nort hern Cheyenne Tribal Court, pursuant to the Indian Child
Wl fare Act, 25 U S C § 1911 (1978)?

This case cane before the District Court on January 27, 1989,
when the Department of Famly Services (DFS) filed a petition for
tenmporary investigative authority and protective services. The
subjects of the petition are three children of the natural nother,
GY., and the natural father, WL. The petition alleged that GY.
neglected and physically abused the children. The petition also
all eged that she did not stop individuals from sexually abusing the
children.

The parents and the three children are enrolled menbers of the
Nort hern Cheyenne Tri be. From the tine the couple married until
the time of their divorce in Septenber 1987, the famly lived with
the paternal grandparents off the Northern Cheyenne Reservation
(the Reservation) in Lodge Gass, which is within the boundaries of

the Crow Indian Reservation. GY. testified that she lived wth
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the children in Lame Deer, which is on the Reservation, from
Septenber 1987 to April 1988. Afterward she noved to Hardin which
is off the Reservation. The children were often cared for by the
paternal grandparents in Lodge Gass. The children never had any
close contact with the Tribe or G.Y.'s famly. At the tinme of the
filing of the petition, the youths resided in Hardin wWth their
mot her .

On January 30, 1989, the District Court issued an order for
protective services and an order to show cause. On January 31,
1989, the District Court issued a notice to the Tribe, pursuant to
the Indian Child Wlfare Act of 1978, 25 US C § 1912. On
February 13, 1989, the court granted the petition for tenporary
investigative authority and protective services and directed that
provisions of the order issued January 30, 1989, should remain in
full force and effect until My 1, 1989. On April 19, 1989, a
motion to extend tenporary investigative authority was filed. On
April 24, 1989, the notion was granted and the court extended the
order for protective services for 90 days.

On July 28, 1989, another petition for investigative authority
and protective services was filed. On July 31, 1989, an order for
protective services and order to show cause was issued. n
Septenmber 5, 1989, the court issued an order for protective
services nodifying and extending the July 31, 1989, order for
90 days.

On Novenber 13, 1989, a petition for tenporary custody was

filed. On March 25, 1991, after several stipulated continuances,



a hearing on the petition was held. The court ordered the
tenporary custody hearing continued until April 22, 1991, and
ordered that the existing order was to remain in effect. On
April 22, 1991, the hearing resumed during which the parties,
through counsel, stipulated to an extension of the tenporary
custody for one year from January 30, 1991.

On Septenber 11, 1991, GY. noved to transfer the case to the
Northern Cheyenne Tribal Court. The matter was continued for the
conveni ence of counsel and the court. On May 20, 1992, a second
motion to transfer was filed. The notion was noticed for hearing
on My 26, 1992. The notion was considered and continued until
June 22, 1992, in order to obtain transcripts of the proceedings
held on March 25, 1991, and April 22, 1991. On June 22, 1992, the
court issued an order continuing the January 30, 1990, tenporary
custody order. On June 22, 1992, the Tribe's notion to intervene
was granted.

A hearing on the question of whether the District Court should
transfer jurisdiction of the case to the Tribe was held on
Septenber 21, 1992. On Cctober 19, 1992, the District Court issued
its order denying the notion to transfer jurisdiction. GYY.
appeal s the order.

G. Y. contends that the District Court lost jurisdiction on
January 22, 1992, because the State of Mntana failed to continue
its intervention and custody of the children when it allowed the
court's oral order of April 22, 1992, granting tenporary custody to

| apse while G Y. was donmiciled on the Reservation.
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Section 1911 of the Indian Child Wlfare Act establishes a
dual jurisdictional scheme between the State and the Indian Tribe.
Section 1911(a) provides that when an Indian child is domciled
within the Reservation, the Indian Tribe:

[Sihall have jurisdiction exclusive as to any State over
any child custody proceeding involving an Indian child
who resides or is domciled wthin the reservation of
such tribe, except where such jurisdiction is otherw se
vested in the State by existing Federal |aw. Were an
Indian child is a ward of a tribal court, the Indian
tribe shall retain exclusive jlurisdi ction, notwth-
standing the residence or domcile of the child.

In State court proceedings, where an Indian child is not
domciled within the reservation of the child s Tribe, § 1911(b)
provides that:

In any State court proceeding for the foster care

| acement of, or termnation of parental rights to, an

ndian child not domiciled or residing wthin the

reservation of the Indian child's tribe, the court, in
the absence of good cause to the contrary, shall transfer
such proceeding to the jurisdiction of the tribe, absent
objection by either parent, upon the petition of either
parent or the Indian custodian or the Indian child's

tribe: Provided, That such transfer shall be subject to
declination by the tribal court of such tribe.

The guiding light in determning domcile for the purpose of
jurisdiction is Mssissippi Band of Choctaw Indians v. Holyfield
(1989), 490 US. 30, 104 L. Ed. 2d 29, 109 S. C. 1597. In that
case, the parents were enrolled menbers of the Tribe, residents on
the reservation, and both were domciliaries of the reservation.

Hol vfield, 490 U S. at 37. The Court enunciated the rule that

since nost mnors are incapable of formng the requisite intent to
establish domcile, their domcile is determned by their parents.

Hol vfield, 490 U S. at 48.




In this case, GY. was domciled off the Reservation in Hardin
at the commencenent of the proceedings. The natural father had
objected to the transfer of jurisdiction to the Tribe, and the
Tribe declined to take jurisdiction of the matter. The District
Court has properly exercised jurisdiction over this case.

GY. maintains that the State did not strictly follow
procedures mandated by § 41-3-401, MCA, Dby not requesting another
extension of tenporary custody, and as a result, the District Court
lost jurisdiction over the case. In Matter of Quardianship of
Doney (1977), 174 Mont. 282, 570 p.24 575, we stated that the
procedures established by § 41-3-401, MCA, nust be strictly
followed by the State before it may deprive natural parents the
custody of their children.

In this instance, the District Court did not |ose jurisdiction
of the case. Under common principles of jurisprudence, after a
court has obtained jurisdiction, it retains that jurisdiction until

the final disposition of the case. 21 C.J.S. Courts § 73 (1990).

In the absence of statutory |anguage, an interlocutory order may be
amended, nodified, or vacated, provided that no final judgment or

order has been rendered. 60 c.J.s Motions and Orders § 62(3) ()

(1969) . As we have stated:

[Wihere the jurisdiction of a court is exclusive and has
once lawfully attached it cannot be ousted by subsequent
events or facts arising in the cause, but the court nay
proceed to final judgment unless sone constitution or
statute operates to divest that particular court of
jurisdiction.

Curry v. Mccaffery (1913), 47 Mnt. 191, 196, 131 P. 673, 675.
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The court's tenporary custody order of April 22, 1991, was not
the final judgnment of the case. It was no nore than an
interlocutory order Whi ch could be anended, nodified, or vacated
until a final resolution of the case. The child abuse and negl ect
statutes do not nmeke provisions for the expiration of custody in
the state or the loss of jurisdiction by the court, other than by
a finding by the court that the children are not in danger of being
abused or negl ected and vacating of any order nade pursuant to
§ 41-3-403, MCA.  Section 41-3-404(4)(a), MCA. W hold that the
District Court did not lose jurisdiction of the case when the

temporary custody order expired.

Af firned.

Justice

W concur:

ST M/e

Chiefi’Justice
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