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Justice James C. Nelson delivered the Opinion of the Court.

This is an appeal by the State of Montana (State) from an
order of the Eighth Judicial District Court, Cascade County,
dismssing a felony sexual assault charge against the defendant on
the basis of double jeopardy. We reverse and remand with
I nstructions.

W restate the issues on appeal as foll ows:

1. Did the Justice Court err in denying the State's notion
to deny acceptance of a witten guilty plea?

2. Did the Justice Court err in failing to rule on the
State's praecipe to dismss prior to sentencing the defendant for
m sdeneanor domestic abuse?

3. Was the Justice Court divested of jurisdiction upon the
filing of an information in District Court for a separate offense
arising out of the same transaction?

4. Did the District Court err in holding that m sdeneanor
donestic abuse is a l|lesser included offense of felony sexual

assaul t ?

We decline to recite the alleged facts in this case, as we are
remanding for further proceedings. However, we wll discuss the
procedural history leading up to this appeal.

Schneiderhan was initially charged in Justice Court wth
m sdenmeanor donestic abuse. On Septenber 16, 1991, Schnei derhan
made his initial appearance before the Justice Court. Al t hough

Schnei derhan indicated a desire to plead guilty, the Justice of the
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Peace advised him that he should consult with an attorney prior to
entering a plea. Arraignment was then set for October 30, 1991.

On Cctober 24, 1991, Schneiderhan, through his counsel, filed
a witten plea of guilty to the m sdenmeanor donestic abuse charge.
On Cctober 28, 1991, the State filed an information in District
Court charging Schnei derhan with felony sexual assault. That
charge arose from the same transaction as the donmestic abuse
charge. On that sane day, the Justice Court set Schneiderhan's
sentencing on the donestic abuse charge for Novenmber 7, 1991.

on Novenber 5, 1991, the State filed a praecipe to dismss the
donmesti c abuse charge on the basis that the State had filed a
felony charge in District Court. At the same tine, the State also
filed a notion to deny acceptance of the witten guilty plea in the
Justice Court. On Novenber 7, 1991, the Justice Court held the
sentencing hearing. The State stipulated that the Justice of the
Peace could defer ruling on the notion to deny acceptance of the
witten guilty plea until after the sentencing. The State did not
stipulate to a deferral of ruling on the praecipe to dismss,
however .

The Justice of the Peace sentenced Schneiderhan to six nonths
in jail for domestic abuse, all suspended. On Decenber 11, 1991,
the Justice of the Peace issued an order denying the State's notion
to deny acceptance of the guilty plea. A review of the Justice
Court file indicates that the Justice of the Peace never responded
to the State's praecipe to dismss the donestic abuse charge.

In the neantinme, on Novenber 5, 1991, Schneiderhan plead not



guilty to the felony sexual assault charge in District Court. On
March 4, 1992, Schneiderhan filed a motion to dismss the felony
charge for violation of double jeopardy. Schneiderhan alleged that
m sdenmeanor domestic abuse is a lesser included offense of felony
sexual assault and that the conviction in Justice Court precluded
the felony action in D strict court. A hearing on the double
j eopardy issue was held on August 17, 1992, and on Cctober 6, 1992,
the District Court issued its order dismssing the case, ruling
that m sdeneanor donestic abuse was a |esser included offense of
felony sexual assault and that double jeopardy attached after the
Novenmber 7, 1991, sentencing in Justice Court. From this order,
the State appeals.

Al though the State appealed from the District Court order,
that order is intricately intertwined with the actions of the
Justice Court. The District Court dism ssed the felony sexual
assault charge on the basis of double jeopardy, which would not
have been an issue if the Justice Court had properly dismssed the
m sdemeanor donestic abuse charge. Therefore, because of the close
relationship between the Justice Court and District Court actions,
we necessarily nust review this case in its entirety. Thi s
requires a review of both the procedures leading to the Justice
Court donestic abuse conviction and the District Court's subsequent
dismssal of the felony sexual assault charge on double |eopardy
grounds.

| -« WRITTEN GUI LTY PLEA

In the Justice Court action, the State filed a notion to deny



t he acceptance of the witten guilty plea, for the reason that
Schnei derhan had not been arraigned as required by § 46-12-201, MCA
(arraignnent statute), which provides, in pertinent part:

(1) Arraignment nmust be conducted in open court and nust

consi st of reading the charge to the defendant or stating

to the defendant the substance of the charge and calling

on the defendant to plead to the charge.

That statute then goes on to describe certain inquiries which the
court is required to make to determne the defendant's identity and
whet her he or she is under any disability. The statute provides
that the defendant's presence in court for arraignnment may be
satisfied either by his or her physical presence or by nmeans of a
two-way el ectronic audio-visual communication, provided, however,
t hat subsection (5) permts the judge to order the physical
presence of the defendant in court at the arraignnent.

The | ast sentence of subsection (5) provides that, "[i]n a
felony case, a judge may not accept a plea of guilty from a
def endant not physically present in the courtroom" Thus, reading
together the various subsections of § 46-12-201, MCA, it is clear
that, at the arraignnent, the judge nust make certain actual
communi cations with the defendant and that, while a judge may
accept a guilty plea from the defendant to a m sdeneanor while the
defendant is physically present in the courtroom or before the
court via a two-way electronic audio-visual communication, a guilty
plea in a felony case may be accepted only when the defendant is
physically present in court.

Simlarly, the State argued that the guilty plea itself was
defective, as the Justice of the Peace did not comply with § 46-17-
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203, MCA (justice court plea statute), which provides, in pertinent
part:

Plea of quilty. (1) Before or during trial, a plea of

guilty may be accepted when: (a) the defendant enters a

plea of guilty in open court: and (b) the court has

informed the defendant of the consequences of his plea

and of the maximum penalty provided by |aw which may be

i nposed upon acceptance of the plea.

Cearly, both the arraignnment statute and the justice court
plea statute require the defendant to appear in open court (as that
concept is more fully developed in the arraignment statute): that
there be actual communication between the judge and the defendant:
that the judge first make the requisite inquiries of and provide
the mandated information to the defendant; and that the plea, then,
be accepted as a part of that actual conmmunicative process.

Inportantly, there is no provision in either the arraignment
statute or the justice court plea statute that allows the judge to
accept a guilty plea from a defendant in either a m sdeneanor or
felony case through the expedient of the defendant or his counsel
simply filing a witten plea with the court, as was done in this
case.

W take this opportunity to express our disapproval of the
practice of courts in Mntana accepting witten pleas in crimnal
cases from defendants or their counsel in contravention of the code
of crimnal procedure. The procedural requirenents for arraignment
and acceptance of pleas are clearly set forth in the statutes and
are not to be disregarded. W adnonish the courts and counsel not

following the referred-to statutes to, henceforth, strictly conply

with those statutory nandates.



W recognize, however, that the procedural safeguards which
underpin the statutory requirenents discussed above are for the
benefit and protection of crimnal defendants. Section 46-1-103,
MCA, provides, in pertinent part:

(3) Any irregularity in a proceeding specified by this

title that does not affect the substantial rights of the

accused nust be disregarded.
Because Schneiderhan was at all tines represented by counsel who,
herself, was involved in the witten plea, and because his
substantive rights were not affected, the Justice Court's
acceptance of the witten guilty plea in this case wll be allowed
to stand.
Il - PRAECIPE TO DI SM SS

At the time the State filed its notion to deny acceptance of
the witten guilty plea, it also filed a praecipe to disnmss the
m sdenmeanor donestic abuse charge, on the basis that the State was
prosecuting Schnei derhan on a nore serious charge in District
Court. The Justice of the Peace did not rule on the praecipe at
the tmeit was filed on Novenber 5, 1991, but rather proceeded to
sentence Schnei derhan on Novemnber 7, 1991. We hold that the
Justice of the Peace erred in not ruling on the praecipe to dismss
prior to sentencing.

Section 46-13-401, MCA, provides, in pertinent part:

(1) The court may, either on its own notion or upon the

application of the prosecuting attorney and in

furtherance of justice, order a conplaint, information,

or indictnment to be dismssed. However, the court may

not order a dismssal of a conplaint, information, or

indictment, <charging a felony, unless good cause for

di sm ssal is shown and the reasons for the dismssal are

set forth in an order upon the mnutes.
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Thus, dism ssal of msdeneanor charges is allowed on the court's
own nmotion or on notion of the prosecutor in the furtherance of
justice. Because of the nature of prosecutorial discretion, the
State is generally given wide latitude when requesting a dism ssal
of crimnal charges. State ex rel. Fletcher v. District Court
(Mnt. 1993), ___ P.2d _ , ___ 50 St. Rep. 992, 995.

In Montana, a county attorney "“not only directs under
what conditions a crimnal action [is] commenced, but

fromthe tine it begins until it ends his supervision and
control is conplete, limted only by such restrictions as
the law inposes.” . . . It is not only incunbent upon the

county attorney to determne when or when not to
prosecute a case, but when the facts of a case support a
possi ble charge of nmore than one crime, the crime to be
charged is a mtter of prosecutorial discretion.

Fletcher, 50 St. Rep. at 993-94.

Here, the State sought dismssal of the m sdemeanor domestic
abuse charge in Justice Court in order to pursue the nore serious
felony sexual assault charge in District Court. Wile in order to
obtain the dismissal of a felony charge under § 46-13-401(1), MCA
the State nmust show that such dismssal is in the furtherance of
justice and for good cause, in noving for dismssal of a
m sdemeanor charge, the State need only show that the requested
dismssal is in the furtherance of justice. Section 46-13-401(1),
MCA. Gven the State's request that the m sdeneanor charge be
di sm ssed because the State was prosecuting Schneiderhan on a nore
serious charge in District Court, the "furtherance of justice"
requirement was net, and the Justice of the Peace was required to
rule on the State's praecipe to dismss at the tine it was filed.

Wil e Fletcher involved the requested dismssal of felony charges



and, thus, required the State to denonstrate that dismssal was in
the furtherance of justice and for good cause, the rule set forth
in that case is, nevertheless, also applicable here, where the
State's only obligation was to denonstrate that the dismssal was
in the furtherance of justice. Sinply stated, when the State has
nmet the appropriate standard of dismssal, the court may not deny

the notion to dismss. Fletcher, 50 St. Rep. at 995. Accordingly,

the Justice of the Peace erred in proceeding to sentence
Schnei derhan with the State's praecipe to dism ss outstandi ng.
Under the circunstances, in failing to grant the State's praecipe
to dismss, the Justice Court commtted reversible error.

1l = DIVESTITURE OF JUSTICE COURT JURI SDICTION

The State also <contends that the Justice Court was
automatically divested of jurisdiction after the information was
filed in the District Court, because the felony charge was based on
the same facts which served as the basis for the m sdeneanor
charge. W find no support for this contention under any Montana
statutory authority, and decline to so hold.

Unless the legislature chooses to enact a statute that would
acconmplish the result proposed by the State, it will continue to be
the responsibility of prosecutors, while at all times keeping in
mnd the statutory and constitutional proscriptions against double
jeopardy, to coordinate and manage the filing and di sm ssal of
crimnal charges arising out of the same factual basis and which
inplicate both a court of limted jurisdiction and a district

court.



IV = LESSER | NCLUDED OFFENSE

In dismssing the felony sexual assault charge, the D strict
Court held that m sdeneanor donestic abuse was a lesser included
offense of felony sexual assault, and therefore double jeopardy
attached at the time Schneiderhan was sentenced in Justice Court.

As we have ruled above, the msdeneanor donestic abuse charge
should have been dismssed by the Justice Court. Accordi ngl y,
there would not have been a double jeopardy issue facing the
District Court had the Justice Court proceeded in accordance wth
the |aw.

The result of this opinion wll require the dismssal of the
m sdeneanor donestic abuse charge and the remand for further
proceedings in District Court on the felony sexual assault charge.
In rendering the double jeopardy issue noot, we, therefore, decline
to rule on the lesser included offense issue.

W remand to the Justice Court for entry of an order vacating
t he donestic abuse conviction and sentence and di sm ssing that
action pursuant to the praecipe filed by the State. Thereafter, we
remand the felony sexual assault charge to the District Court for
further proceedings consistent with this opinion.

Reversed and remanded with instructions.

Justice
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We Concur
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