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Justice Fred J. Weber delivered the Opinion of the Court.

Plaintiffs appeal the order of the District Court of the
Fourth Judicial District, Mssoula County, which granted sunmary
judgnent to Mssoula School District No. 1 (School District) in an
action which alleged that a four-year old plaintiff had been
sexual |y assaulted by a teacher's aide.

Defendant R B. did not appear and defend in this action.
R.B.'s default was entered by the clerk of court. The School
District initially asserted that the clainms against it were barred
by the defense of inmmunity. In the prior appeal of this cause,
this Court held that the School District waived imunity to the
extent of any liability insurance it had purchased. See S M v.
R B. (1991), 248 Mnt. 322, 811 Pp.2d 1295.

We reverse in part and affirm the summary judgnent in favor of
M ssoul a School District No. 1.

The plaintiffs present the following issues for review

L. Did the District Court err when it granted defendant
School District's notion for summary judgnment?

2. Where default was entered by the clerk of court against
defendant R B. for failure to appear, does the subsequent entry of
summary judgnment in favor of the School District require the
inclusion of RB. in the judgment of dismssal?

3. Didthe District Court abuse its discretion by not holding
a separate evidentiary hearing on the adm ssability of certain
hearsay evi dence?

Plaintiffs alleged in their conplaint that on or about April
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16, 1987, defendant R B. sexually assaulted plaintiff S .M,
commtting sodony and attenpted rape. R B. was enployed by
defendant School District as a teacher's aide at Hawt horne School
in Mssoula, Montana. Plaintiff SM was four years old at the
tine and was enrolled in the School District's special education
pre-school program for <children wth developrmental disabilities.
The remaining plaintiffs are S .M 's parents and siblings.

Plaintiffs claim that SSM was sexually assaulted while R B.
was under the supervision of the School District. Prior to the
filing of this action, the Mssoula County Sheriff's Department
conducted a crimnal investigation of allegations that R B. had
sexually assaulted S.M; the Sheriff's Department did not charge
RB. wth any crime as a result of its investigation.

The allegations against R B. arose from an injury sustained by
SSM in April 1987. s.M.!'s parents becane concerned that she had
been sexually assaulted when S.M 's nmother noticed a small cut in
S.M.'s genital area while bathing her. Two weeks later, again
while bathing, s.M.'s nother becane alarnmed when she noticed that
the cut had reopened and al so that there was what she terned a
"bl ood blister” near g.M.'s vagina. S.M suffers from Down's
Syndrome and could not effectively comrunicate the cause of her
injury to her parents or others.

S.M.'s nother took S.M to a physician the follow ng norning.
The record submtted to this Court contains portions of deposition
testinony from Dr. Kathleen Rogers, the pediatrician who exam ned

SM  Dr. Rogers concluded from the history given by S§.M.t!'s nother




and her examnation of SSM that it was likely that S.M had been
sexual |y assaulted, although a sexual assault was not conclusively
est abl i shed. Dr. Rogers testified that injuries of the type that
S.M had suffered could result from a nunber of other factors not
related to sexual abuse, including playing with straddle-type toys.
S.M.'s nother told Dr. Rogers that sm did not play with straddle-
type toys. S.M.'s nother also indicated that S.M had exhibited
fears relating to getting on the school bus after the injury as
wel | as other changes in behavior around that tine. She also
testified to environmental changes in the home, such as S.M.'s
refusal to have any adult present with her in the bathroom
including her parents, and the fact that S. M had been
"transitioned®™ from her crib to a single bed at about that tine.

Hawt horne School, where S.M attended school in the nornings,
conducted two pre-school special education classes, one which S M
at t ended. Each class had a teacher and at least two aides for six
devel opnental |y disabled children. At the tine of the injury, R B.
was a teacher's aide in one of these classroons; however, he was
never an aide in S.M.'s classroom

The special education program provided structured, segnented
| earning periods for the children, including “gym classes.”
Plaintiffs contend that R B. sexually assaulted swm during one of
the twenty-m nute gym cl asses when he took her to the bathroom
adj acent to the gym Qther testinony indicated that, because of
their special needs, the children were never taken to rest roons

other than those provided in their own classroons. Testinony was



al so presented to denonstrate that R B. would not have had anything
to do wwth SSM or any other child who was not a student in the
classroom to which he was assigned.

The District Court granted summary judgnent to the School
District, stating that, although the evidence conflicted, it
appeared nore likely than not that S.M was sexually assaulted.
However, the court found no material evidence to indicate R B. was
the perpetrator of the assault. The court's judgment provides:

O dered! adjudged and decreed that the District
shal | have Judgnent against the Plaintiffs, that the

Plaintiffs shall . . . take nothing from their conplajnt

and that conplaint be dismssed, and that the District

shall recover its costs of suit as provided by |aw
Additional facts will be provided as necessary throughout this

opi ni on.

Did the District Court err when it granted defendant School
District's notion for summary |udgnent?

In reviewing a district court's grant or denial of summary
judgment, this Court applies the sane standard as the district
court. Krebs v. Ryan O dsnobile (1992), 255 Mnt. 291, 295, 843
P.2d 312, 314-15. Summary judgnment is appropriate only when there
are no genuine issues of material fact and the noving party is
entitled to judgment as a matter of |aw Rule 56(c), MR Cv.P.
The burden is on the novant to show a conpl ete absence of any
genui ne issues of fact "deemed material in light of the substantive
principles that entitle that party to a judgnent as a mtter of

law." Cereck v. A bertson's, Inc. (1981), 195 Mnt. 409, 411, 637




P.2d 509, 511. "When the novant has net the initial burden, the
burden shifts to the party opposing summary judgnment to denonstrate
a genuine issue of material fact. Frigon v. Mrrison-Mierle, Inc
(1988), 233 Mont. 113, 117, 760 p,2d 57, 60

"On a notion for summary judgnment the issues presented by the
pl eadings are not controlling.” Brown v. Thornton (1967), 150
Mont. 150, 155, 432 p.2d 386, 389. Because issues of negligence
involve questions of duty, breach of duty and proximate cause of
injury, they are not ordinarily susceptible to sunmary judgnent and
are usually better resolved at trial. Hendrickson v. Pocha (1990),
245 Mont. 217, 219, 799 Pp.2d 1095, 1097. On the other hand, if the
plaintiff has failed to establish evidence of a genuine issue of
material fact remaining to be tried in a negligence action, summary
judgment is properly granted to the defendant. Thelan v. Gty of
Billings (1989), 238 Mnt. 82, 86, 776 P.2d 520, 522. Unsupported
specul ative and conclusory statements on the part of the plaintiff
as to what mght have happened do not constitute issues of materia
fact. Nel son v. Montana Power Co. (1992), 256 Mnt. 409, 412, 847
P.2d 284, 286. As our discussion below explains, our independent
review of the record has not produced evidence of issues of
material fact.

Initially, we note that there is no clear evidence to support
the claim that s.M. was sexually assaulted. SM. was injured in
her genital area, but testimony from the pediatrician who exam ned
her indicates that S .M could have been injured by other neans,

both innocent and accidental. In reaching her conclusion that S. M



was Sexually abused, Dr. Rogers relied not only on physical
mani festations of the injury, but also on the information given her
by S.M.'s nother, who provided information about S.M.'s activities.

There has been exhaustive discovery in this action, including
depositions of teachers, teacher's ai des, School District
adm ni strative enployees, and doctors. It is primarily the
testinony of a clinical psychol ogist who evaluated and treated S.M
that tips the scale toward the District Court's finding that nore
likely than not S.M had sustained sexual abuse. The psychol ogi st,
Jacelyn Wedell-Mnnig, wote that "[S.M.'s] reported behaviors and
statements to ne leave no doubt in ny mnd that the events took
pl ace at Haw horne."

S.M attended the School District's pre-school program at
Hawt horne School from 9:00 a.m to 11:45 a.m each weekday. S M
and five other students were taught in a classroom headed by a
supervising teacher and assisted by at |east two classroom aides.
R B. worked in another classroom with six other students. Except
for a twenty-mnute period for gym class once per week, the aides
had no access to students from the other classroom The ot her
classroom aides and teachers were present during the gym class as
wel | . Testimony was presented which indicated that the children
were "toileted"™ only by the aides assisting in their own classroom
and that the special needs children in these two classroons were
always taken to the rest room adjacent to their own classroom for
such purposes and not to the rest room at one end of the gym The

I ndi vidual progranms of the pre-school children at Hawthorne School



required that specific classroom aides attend to their needs.

S.M.'s nother testified that S.M.'s particular behavior
indicated the abuse happened at Hawthorne School. For exanpl e,
S.M exhibited an aversion to getting on the bus which took her to
Hawt horne School. Her nother further testified that S M wanted to
avoid the bus and Hawt horne School and that she was afraid of
things that remnded her of the school, such as red brick-walled
places, "large gymmasiumtype open places which rem nded her of
di sinfectant odors or nusty, earthy odors®™ and hallways with red or
rust-col ored lockers. S.M.'s nother testified that she also had
nightmares and tried to act out what had happened to her by
stuffing Kl eenex, washrags and other things used as phallic synbols
i n her nouth.

Al t hough s.M. denonstrated an aversion to her school and
exhi bited other behavioral changes, there is no evidence in the
record that S.M nmade any sort of identification of her abuser.
The District Court viewed a video tape of S.M being interviewed by
her treating psychologist and stated:

[Tlhe Court, after viewing the video tape of the child

finds that the child was not conpetent to pinpoint her

assail ant or conprehend what was being asked of her. The
child s verbal and cognitive skills do not appear on the
video tape as well enough devel oped to persuade the Court

that a knowi ng and conscious decision was made by the

child identifying RB. as the individual who hurt her.

Throughout the video, the child is pronpted to identify

her alleged assailant, and the child is either

nonresponsive or nakes nultiple "identifications."

W have viewed the video tape in the course of our review and
affirm the District Court's finding that the video tape does not
substantiate plaintiffs' assertion that SSM identified RB. as the
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perpetrator of any sexual assault she may have experienced.
Al t hough we have set forth the facts concerning the alleged sexual
assault and affirmed the court's finding that sexual abuse
occurred, this is not a critical fact for purposes of our review

Plaintiffs claim that they had identified five |ocations where
the abuse could have occurred; these five places were their hone,
Hawt horne  School,, the bus which took S§.M. to school, t he
babysitter's home and the Co-Teach program at the University of
Mont ana where S.M. spent her afternoons. S.M.'s not her and her
psychol ogi st elimnated all but Hawthorne School and then
determ ned the abuse could have been commtted only by RB. in the
gym.

There was no evidence presented that R B. ever had any contact
wth S M However, there is evidence in the record to indicate
that S.M.'s parents identified R B. as a likely perpetrator of
abuse because they had heard about an accusation of abuse made by
a parent in the other pre-school classroom We conclude that the
evi dence presented does not support plaintiffs' conclusions. The
uncontradi cted facts support the follow ng argunent of the School
District:

In response to the undisputed testinmony that R B.
was never with S.M even for a mnute, much less |ong
enough to assault her seriously, the Plaintiffs offer
only their suspicions. . . . They do not explain why
other locations . . . were elimnated :

Carrying this theory to the next stage, t he
Plaintiffs claim s.M. was assaulted by R B. in the school
during a gymclass. . . . The only timne SSM and R B.
were even in the sane room was for a . . . gym period,
and the only gym class held within the tine established
by Dr. Rogers for SM 's injury occurred on Mnday, April
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27, 1987. . . .The only evidence offered by the
Plaintiffs to support this theory is a statenment by
S.M.'s gym teacher.

The gym teacher had only a vague recol |l ection of one

of his 700 students going to the bathroom and stunbling

in front of him but even that child showed no sign of

being in any distress. On the other hand, 8.M.'s teacher

testified specifically she was in that gym class
supervising S .M on April 27, 1987, nothing unusual
happened that day: and R B. had no contact whatsoever

with SM . . . This direct testinony of S.M.'s classroom

teacher is wuncontradicted.

The record supports the contentions of the School District.
S.M.'s teacher did specifically testify that R B. had no contact
what soever with S M and this direct testinony on the part of
S5.M.'s teacher is uncontradicted. In addition, we point out that
there is no testinmony from any of the adults in the gym class that
S.M showed any outward signs of injury, pain or trauna.

The School District contends that there is not a shred of
evidence to support plaintiffs!' theory of what occurred. W agree.
We concl ude that such conclusory and specul ative statenents as
those presented by the plaintiffs in this case are not sufficient
to satisfy their burden of denonstrating a genuine issue of
material fact. Because we have concluded there is a conplete
absence of any evidence that R B. assaulted S.M., it is unnecessary
to address the issue of the School District's negligence in hiring
or in supervising R B.

W hold the District Court correctly granted summary judgnent

in favor of the School D strict.
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VWhere default was entered by the clerk of court against
defendant R B. for failure to appear, does the subsequent entry of
sunmary judgnent in favor of the School District require the
inclusion of RB. in the judgment of dismssal?

Plaintiffs contend that because R B. failed to appear, he has
admtted the allegations of sexual assault. No issue as to RB. is
properly before this Court. No default judgnent was entered
against R B. Al that was done with respect to the default of R B.
was the entry of default by the clerk of court at the plaintiffs'
request. We conclude there is no basis for our entry of a judgment
or order which directly affects R B. Qur nodification of the
District Court's judgnment reverses that judgnment's effect as to
R B. Proceedings are pending before the District Court regarding
R B. and the clerk's entry of his default.

We conclude that it is not appropriate to include RB. in the
judgnent of dismssal entered by the District Court. W affirm the
judgnent of the District Court as to defendant M ssoul a School
District No. 1 and nodify that judgnent to state as foll ows:

It is ordered, adjudged and decreed that the School

Chat "the praiftifis shal I take mothing against the Sehaol

District as a result of this action, and that the
conplaint of the plaintiffs shall be dismssed as to the

School District. The School District shall be entitled
to recover its costs of suit.
[11.
Did the District Court abuse its discretion by not holding a

separate evidentiary hearing on the adm ssability of certain
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hearsay evi dence?

Plaintiffs contend that they requested that the District Court
hold a hearing in accordance with Rule 804(b)(5), MR Evid., if it
were inclined to find all of the other evidence supplied by S M
insufficient to denonstrate a genuine issue of material fact. In
State v. J.C.E. (1988), 235 Munt. 264, 273, 767 p.2d 309, 315, this
Court ruled that when there is an issue concerning the
adm ssability of at child s hearsay statement of sexual abuse, such
a hearing is required. The plaintiffs contend that the court erred
when it made the determnation that the video tape, as a matter of
law, denmonstrated that s.M. was not conpetent to pinpoint her
assailant or conprehend what was being asked of her, despite the
specific request to hold the hearing.

We decline to rule on this issue as it is not properly before
this Court. The plaintiffs did not file the transcript to
denmonstrate that they specifically asked the District Court for an
evidentiary hearing. Further, when the entire transcript is not
included in the record on appeal, Rule 9(b), M.R.App.P., requires
the appellant to notify the respondent of the issues the appellant
intends to raise on appeal so that the respondent can determ ne
whet her a transcript of parts of the proceeding which are not
included in the record will be required. This was not done in this
case.

AFFIRVMED in part, REVERSED in part and REMANDED wth

instructions to enter judgnent as nodified herein.
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We Concur:
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