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Justice Janes C. Nelson delivered the Opinion of the Court,

Def endant s/ Appel | ants appeal an order of the First Judicial
District Court, Lewis and Cark County, stating that the
Def endant s/ Appel | ants had not conplied with a prior nodified order
and ordering them to delete or refund rural inprovenent district
assessnents and re-notice the hearings which initiated the rural
i nprovenent district process. W reverse.

W state the issues on appeal as follows:

1. Did the Board of County Conm ssioners for Lewis and C ark
County (BOCC) tinmely file its notice of appeal?

2. Did the BOCC follow the correct statutory procedures when
it created the Colorado Gulch Rural Inprovement District (CGRID)?

3. Did the District Court err in holding that the BOCC
failed to hold adequate public hearings when creating the CGRID?

The BOCC al so contends that the plaintiffs did not file a
timely conplaint. G ven our holdings on the above issues, that
i ssue is noot.

The current controversy began in 1991, when |andowners in the
Col orado Gulch area forned a conmttee to address various road
probl emns. However, the controversy regarding inprovenents to the
road in question has a long history, and the BOCC has been actively
involved since as early as 1984 or 1985.

On March 23, 1992, the commttee called a neeting of all
| andowners in the Colorado Gulch area to vote on whether to form a
rural inprovenment district. At this neeting, each parcel of

property in the area for which a property identification nunber
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could be traced was given a vote, and the assessed value of each
parcel was not taken into consideration. A vote regarding the
rural inprovenent district was taken, and the majority of
| andowners present opposed creating the district.

After the March, 1992, neeting, the original comttee was
di sbanded. Thereafter, a *'splinter group® from the commttee sent
a letter to all Colorado Gulch |andowners, revealing their intent
to attenpt to persuade the BOCC to create a rural inprovenent
district for the purpose of having the road chip-sealed.

The BOCC requires that, prior to any formal action on a
proposed inprovement district, a petition fromthe potentially-
affected [andowners be filed evidencing a "significant interest" in
the creation of such a district. The purpose of this requirenment
Is to avoid county staff time being wasted if no interest exists
for the creation of a district.

In this case, the "splinter group® filed the required
petition. Based on that petition, the BOCC found significant
public interest in the rural inprovenent district, and adopted a
resolution of intent to create the CGRID on April 28, 1992. After
the adoption of the resolution to create the CGRID, a Notice of
Resolution of Intent and Public Hearing was sent to all property
owners in the proposed district. The notice informed the
| andowners of the adoption of the resolution to create the CGRID,
indicated the nature of the proposed inprovenents and maintenance
and proposed a fornmula to be used for assessments. The notice also

provided estimated costs, inforned the [andowners of their right to



file a witten protest within fifteen days (by 5:00 p.m on My 18,
1992), and informed the | andowners that the public hearing was
scheduled for My 19, 1992.

All witten protests were properly filed by My 18, 1992. (On
the norning of May 19, 1992, two |andowners filed rescissions of
their prior witten protests.

The BOCC held the public hearing on My 19, 1992. At that
time, staff nenbers informed the BOCC that further work was
required to answer questions raised by various protests. After
some discussion, the BOCC chairperson requested conmments from the
audi ence, and one person spoke. Following that person's comments,
the chairperson again requested questions or comments, but no one
r esponded. The chairperson of the BOCC then publicly announced
that the hearing was adjourned and continued until My 26, 1992, in
order to allow the staff time to address the validity of certain
protests.

At the May 26, 1992, hearing, staff nenbers again informed the
BOCC that additional time was needed to conplete a review of the
protests. The chairperson of the BOCC again publicly announced
that the hearing was adjourned and continued until My 28, 1992.

At the May 28, 1992, hearing, the BOCC heard and passed on all
protests submtted prior to the May 18 deadline. Dorothy Carrico
and I.eah Tursich rescinded their protests by witten request, and
the BOCC accepted those rescissions. The BOCC rejected a protest
filed by Don Dais because both record |andowners did not sign the

prot est. A protest filed by James Powell was rejected for one



parcel because the parcel had been deeded to the Smths, who did
not wish to protest. The BOCC rejected three protests signed by
Laughing Water because the joint tenant, India Supera, did not gign
the protests and M. Water did not present a witten power of
attorney to sign on her behalf. The protest total, after the BOCC
accepted the rescissions and rejected the above protests, was 44.5%
of the | andowners. After this hearing, the BOCC adopted a
resolution creating the CGCRID.

On July 1, 1992, the plaintiffs, all of whom own real property
affected by the CGRID, filed a conplaint alleging violations of
Montana statutes and constitutional provisions. The plaintiffs
sought tenporary and injunctive relief and a wit of prohibition,

as well as a declaratory ruling that §§ 7-12-2101, et seq., MCA

were unconstitutional.

District Judge Thomas Honzel deenmed hinself disqualified and
invited District Judge James Purcell to assume jurisdiction, which
Judge Purcell did on July 7, 1992. On July 22, 1992, the District
Court ordered the BOCC to show cause why injunctive relief should
not be granted. A hearing was held on August 11, 1992. During
that hearing, the protest total calculated at the My 28, 1992,
neeting was revised to 45.45% as Don Laig’ protest was accepted
after he submtted a quit claim deed evidencing his sole ownership
of the property in question.

On August 13, 1992, the District Court issued findings of
fact, ~conclusions of Jlaw, and an order denying relief to the

| andowners  *"under any theory." However, the District Court



chastised the BOCC for taking the "npbst convenient statutory route

W t hout debating the substantive nature of the protestor's
conpl aints.”

The plaintiffs noved the District Court to nodify its August
13, 1992, order and the BOCC failed to file a response. On August
18, 1992, the BOCC adopted a resolution |levying and assessing a tax
upon all benefitted property within the CGRID. On Septenber 3,
1992, the Bocc held a hearing to receive and consider objections to
the assessnents proposed to be levied on the |andowners' property.
The chairperson opened the discussion to comments about the
assessnments and to questions and comments regarding the creation of
the CGRID and the BQCC’s actions. After this hearing, the BOCC
delivered the final resolution creating the CGRID to the county
treasurer for assessment purposes.

On Septenber 16, 1992, the District Court "amended" its
original order dated August 13, 1992, apparently based on the
BocC’s failure to respond to the plaintiffs' motion to nodify. In
that nodified order, the District Court ordered the BOCC to re=-
notice the hearings and allow all the Colorado Gulch |andowners an
opportunity to participate in the hearings. By this time, the
chip-sealing of the road had been conpleted.

On Septenber 17, 1992, the BOCC noved the District Court to
modify its "nodified order" and requested a hearing. The District
Court took no action on the BOCC notion and did not hold a hearing.
Then, on Novenber 27, 1992, the plaintiffs noved the District Court

to enforce the Septenber 16, 1992, nodified order. On January 8,



1993, the District Court ordered the BOCC to show how it had
conplied with the nmodified order or to re-notice the hearings. The
BOCC filed proof of conpliance with the nodified order on January
15, 1993, and the District Court heard oral argument on February 9,
1993.

On March 10, 1993, the District Court issued a final order
stating that the BOCC had failed to conply wth the Septenber 16,
1992, nodified order by refusing to re-notice the hearings, and
ordered the county to mail retroactive notices to delete or refund
the CGRID assessnents, and to re-notice the hearings which
initiated the CGRID process. From that order, the BOCC appeals.

Qur standard of review relating to conclusions of law is
whether the trial judge's interpretation of the law is correct.
Steer, Inc. v. Dep’t of Revenue (1990), 245 Mnt. 470, 474-75, SO3
p.2d 601, 603.

| - NOTI CE OF APPEAL

Plaintiffs contend that the BOCC did not tinely file its
noti ce of appeal and that this appeal should be dism ssed. W
di sagr ee.

The basis for the plaintiffs' argument is that the BOCC is
appealing from the District Court's decision filed Septenber 16,
1992, and that the notice of appeal filed March 12, 1993, is not
timely. The plaintiffs contend that, although the District Court
Issued an order on March 10, 1993, that order sinply determned
that the BOCC had not conplied with the "final" judgment of the
District Court entered on Septenber 16, 1992.



Rule 5(a)(l), M.R.App.P., requires that, when the appellant is
a political subdivision of the state, the notice of appeal nust be
filed within sixty days from the entry of the judgnent or from the
service of notice of entry of judgnent. We have previously held
that the tinme for filing an appeal does not begin to run until the
prevailing party serves a notice of entry of judgnment. In re
Marriage of Robertson (1989), 237 Mnt. 406, 411, 773 p.2d 1213,

1217. If the prevailing party does not serve a notice of entry of

judgment, the tine for appeal never begins to run. See Robertson,

773 P.2d at 1217.

In this case, the plaintiffs never served a notice of entry of
judgnment on the BOCC, either for the Septenmber 16, 1992, order,
which the plaintiffs contend is the "final" judgnent in this case,
or for the March 10, 1993, order. Therefore, because no notice of
entry of judgnent was filed and served, the sixty-day appeal tine
never began to run on either order. Thus, the BocC’s appeal was
timely, and we need not address the issue of whether the Septenber
16, 1992, order or the March 10, 1993, order was the "final®
judgnent in this case.

[l = STATUTORY PROCEDURES

The BOCC contends that, contrary to the District Court’s
conclusion, it followed the correct statutory procedures when it
created the CCGRID. W agree.

Sections 7-12-2101, et seq., MCA, provide the statutory
framework by which a county may create a rural inprovement

district. This statutory scheme provides a nine-step process which



requires notice and the opportunity to be heard. W wll address
each step in turn.
A RESOLUTI ON OF | NTENTI ON
The first step in the statutory process of creating a rural
i mprovenent district requires a resolution of intention. Section
7-12-2103, MCA, provides, in pertinent part:
(1) Before creating any special inprovement district for
the purpose of nmking any of the inprovenents or
acquiring any private property for any purpose authorized
by this part, the board of county conm ssioners shall
pass a resolution of intention to do so.
(2) The resolution shall:
(a) designate the nunber of such district:
(b) describe the boundaries thereof:
(c) state therein the general character
ofdthe | mprovenments which are to be
made:
(d) designate the name of the engineer
who is to have charge of the work
and an apprOX| mate estimate of the
cost thereof: and
(e) :\memfy the method or nmnethods by
ich the costs of the inprovenents

will be assessed aga| nst property in
the district. .

"The resolution of intention is the prinmary step to be taken in
every [proposed creation of a rural inprovenent district]. It is
the basis of the whole proceeding." Billings Bench Water Ass’n V.
Yel | owst one County (1924), 70 Mont. 401, 408, 225 P. 996, 999. In
this case, the BOCC adopted Resolution of Intention No. 1992-51 at
a public hearing on April 28, 1992. The plaintiffs have not
chal l enged the contents or the adoption of the resolution of
I ntention.

B. NOTI CE OF RESCLUTION OF | NTENTION



After the resolution of intention is passed, notice of that
resolution nust be given. Section 7-12-2105, MCA, provides, 1in
pertinent part:

(1) Upon having passed the resolution of intention

pursuant to 7-12-2103, the board of county conm ssioners

must publish notice of the passage of such resolution of

intention as provided in 7-12-2121.

(2) The board shall also cause a copy of such notice to

be posted in three public places within the boundaries of

such special inprovenent district. A copy of such notice

shall be mailed as provided in 7-1-2122 to every person
owning real property within the proposed district

listed in his nane upon the last conpleted assessnent

roll for state, county, and school district taxes.
In addition, subsection (3) of § 7-12-2105, MCA, lists a nunber of
specific details which nmust be provided in the notice.

Conpliance with the notice requirenent is essential, as the
failure to give notice of the intention to create a rural

| mprovenment district deprives the county of jurisdiction to

proceed. Billinas Bench Water Ass’n, 225 P. at 999. In this case,

the BOCC published, posted, and mailed notice to all the |andowners
in the proposed district, and its actions conplied with the
statute. Al landowners were given notice and, in fact, none of
the plaintiffs have contended that the required notice was not
gi ven. Therefore, the BOCC met this statutory requirenent.

C. RIGAT TO PROTEST CREATION OF DI STRICT

After notice of the intent to create the resolution is given,
the affected |andowners nust be given the opportunity to protest
the creation of the district. Section 7-12-2109, MCA, provides, in
pertinent part:

At any time within 15 days after the date of the first
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publication of the notice of the passage of the
resolution of intention, any owner of property liable to
be assessed for said work may make witten protest
against the proposed work or against the extending or
creation of the district to be assessed, or both. Such
protest must be in witing, identify the property in the
district owned by the protestor, and be signed by all
owners of the property. :

Here, the BOCC mailed the Notice of Resolution of Intent and public
Hearing on April 30, 1992. This notice contained the follow ng

| anguage:

Any owner of property within the tproposed district may
make protest against the creation of the district. Such
protest nmust be in witing, identify the property in the
Bropc_)sed district by legal description or PIN nunber, and
e signed by all owners of the property. Protests nust
be deliveredtothe Countv Treasurer/Cerk and Recorder's
Ofice no later than 5:00 p.m., on Mndav, NMav 18. 1992,

This notice contained all the statutory requirements and gave the
affected | andowners the opportunity to protest the creation of the
CGRID. Again, the plaintiffs have not alleged that they were not
given the statutory fifteen days to file witten protests. The
BOCC conplied with the third step in the statutory process.

D. HEARI NG ON PROTESTS

After all witten protests have been filed, a hearing on those
protests nust be held. Section 7-12-2111, MCA, provides, in

pertinent part:

(1) At the next regular nmeeting of the board of county
comm ssioners after the expiration of time wthin which
protest may be made, the board shall proceed to hear and
pass upon all protests so nade, and its decision shall be
final and conclusive. The board may adjourn said hearing
fromtime to tine.

The inmportance of hearing and passing on the protests is
illustrated by § 7-12-2112, MCA, which provides, in pertinent part:
11



(1) Except as provided in subsection (2), no further
proceedi ngs shall be taken for a period of 6 nmonths from
the date when said protest was received by the county
clerk when the board of county conm ssioners finds that
such protest is nade by the owners of property in the
district to be assessed for nore than 50% of the cost of

the proposed work, in accordance with the nethod or
met hods of assessnent described in the resol ution of
i ntention.

Pursuant to this statute, the affected |andowners can "block" the
proposed district, for a period of six nonths, by filing an
adequate anount of protests.

On May 19, 1992, the Bocc held a public hearing to determ ne
the validity of the protests which had been filed by affected
| andowner s. At that tinme, staff nmenbers inforned the BOCC that
nore time was required to research the validity of certain
protests. The hearing was then publicly adjourned and continued to
May 26, 1992. At the Muy 26 hearing, staff nenbers again requested
additional time, and the BQOCC again publicly adjourned and
continued the hearing until My 28, 1992.

One of the primary issues raised by the county staff at the
May 28 hearing was that of ownership. The BOCC was required to
determ ne ownership of each affected parcel to determ ne the
validity of certain protests and to ascertain if the proper owners
registered a protest.

Section 7-12-2110, MCA, defines "owner" as the person owning
the fee, the person with legal title, or the person in possession
of the [|and. Section 7-12-2105, MCA, requires that the names of
the owners of the affected land be taken from the |ast conpleted

assessnent roll for state, county, and school district taxes.
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Based on these statutes, and on § 7-12-2109, MCA, which requires
that the witten protest be signed by all owners of the property,
the BOCC required that all owners listed on the assessnment roll
sign the witten protest. |If that was not done, the BOCC rejected
the protest.

For exanple, Laughing Water signed a witten protest on three
parcels owned jointly by him and India Supera. However, M. Supera
was out of the country and did not sign the protest. M. Water
attenpted to file a protest and signed Ms. Supera’s nane by power
of attorney. However, it was discovered that M. Water had no
witten power of attorney from Ms. Supera. To have any | egal
authority, a power of attorney nust be given pursuant to a witten
instrunent. See §§ 70-15-304 and 72-5-501, WCA. In this case, M.
Water presented no witten power of attorney, and the BOCC properly
concluded that the protest filed by M. Witer nust be rejected,
because all owners did not sign the protest as required by § 7-12-
2109, MCA Bob Scow also filed a protest by power of attorney on
behal f of Mhammad lianif, which was accepted by the BOCC, because
M. Scow presented a witten power of attorney.

The BOCC rejected the protest of Don Lais on two parcels,
because the county assessnent records revealed that the two parcels
were owned by Don Lais and Luanna Cowen. Because Ms. cowen did not
sign the protest, it was rejected. At the District Court hearing
on August 11, 1992, the plaintiffs admtted a quit claim deed from
Ms. cowen to M. Lais, and the protest was subsequently accepted.

In addition, the BocC allowed two |andowners, who had filed

13



witten protests prior to the Way 18, 1992, deadline, to rescind

the protests after that deadline. Leah Tursich filed a witten
protest: however, it was not signed by the other owner of the
parcel, Joe Tursich. Both parties signed the rescission. In

addition, Dorothy Carrico signed a protest and then rescinded the
sane. W note that, based on the analysis above, M. Tursich’s
protest was not valid in any case, because all owners of the
property had not signed the protest. Therefore, whether the BOCC
properly accepted her rescission is noot. However, we nust address
whet her the BOCC properly accepted the rescission of M. Carrico.

W have not previously ruled on whether a board can accept a
resci ssion under its discretionary authority "to hear and pass upon
all protests.” Section 7-12-2111, MCA. However, we have
previously ruled on a simlar issue in Ford v. Mtchell (1936), 103
Mont. 99, 61 P.2d4 815. In Ford, the plaintiff sought to restrain
the Secretary of State from certifying an initiative. I n
di scussing the withdrawal of nanmes from the initiative petition, we
stated that "any person signing the petition has an absolute right
to wthdraw his name at any time before the person or body created
by law to determne the matter submtted by the petition has
finally acted." Ford, 61 P.2d at 822. W apply this reasoning to
the case at hand, and hold that a |andowner has the right to
wi thdraw his or her protest prior to the tinme the board holds the
hearing to pass on the protests. Therefore, when Ms. Carrico
rescinded her witten protest prior to the May 19, 1992, heari ng,

her rescission was valid and the BOCC properly accepted the sane.
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After the Bocc heard and passed on all the protests, the total
protest vote on My 28, 1992, totaled 44.5% of the eligible
property val ues. We note that, notw thstanding, had the BOCC
accepted every witten protest which was filed, including those of
M. Water, M. Supera, and M. Lais, and rescinded those who no
| onger wi shed to protest, including Ms. Tursich and M. Carrico,
the total amount of protests would have been 48.65%, which was not
enough, under § 7-12-2112, MCA, to prevent the BOCC from proceedi ng
to create the CCRID.

The plaintiffs have made issue of the fact that the BOCC
adjourned the Way 19, 1992, neeting until Way 26, 1992, and then
again until Way 28, 1992. However, we note that § 7-12-2111, MCA
specifically states that the "board nay adjourn said hearing from
time to time."™ In this case, the adjournnent of the hearing was
necessary to allow the staff to adequately research and prepare
responses to certain protests. The BOCC adjourned each hearing
with a specific time and place given for continuation of the
heari ng, and was authorized to do so under § 7-12-2111, MCA. W
hold that the BOCC conplied with the statutory requirenents for
holding a public hearing to pass on the protests.

E. RESCLUTI ON CREATING DI STRICT

If, pursuant to § 7-12-2112, MCA, the proposed district is not
"blocked" by the affected |andowners, the board has the power to
create the proposed district. Section 7-12-2113, MCA, provides, in
pertinent part:

(1) Before ordering any of the proposed inprovenents, the
board of county conmm ssioners shall pass a resolution

15



creating the special inprovement district in accordance

wth the resolution of intention theretofore introduced

and passed by the board.
In this case, the affected l|andowners did not present sufficient
valid protests to prohibit the Bocc from passing a resolution
creating the CCRID and the Bocc, wthin its authority, passed
Resolution No. 1992-65 on Way 28, 1992, in conpliance wth
statutory requirenents.

F. RESOLUTI ON FOR LEW AND ASSESSMENT OF TAX

After the board passes the resolution which creates the rural
i mprovenment district, it nmust pass a resolution to |levy and assess
a tax against the affected |andowners. Section 7-12-2158, MCA,
provides, 1in pertinent part:

(1) To defray the cost of nmking or acquiring

improvenents in any special inprovenent district, the

board of county conmissioners shall by resolution Ievy

and assess a tax upon all benefited property in the

district created for such purpose, by using for a basis

for such assessnent the nethod or nethods provided for by

this part and described in the resolution of intention.
The statute further provides a list of particulars the resolution
must contain. In this case, the BOCC adopted a resolution to |evy
and assess taxes on August 18, 1992. The resolution adopted by the
Bocc conplied with the statutory requirenents, and the plaintiffs
have not alleged otherw se.

G. NOTI CE OF RESOLUTION FOR LEW AND ASSESSMENT OF TAX

After adopting the resolution for |evy and assessnent of
taxes, the board nust give notice of that resolution. Section 7-
12-2159, Mca, provides, in pertinent part:

(1) A notice, signed by the county clerk and stating that
the resolution levying a special assessnment to defray the

16



cost of making the inprovenents is on file in the office

of the county clerk and is subject to inspection, shall

be:

(a) published as provided in 7-1-2121;

(b) mailed to the owner of each lot, tract,
or parcel of land to be assessed . . ,:
and

(c) miled to such other persons known
to the clerk to have an ownership
interest in the property.

In addition, the notice nust state the tinme and place in which
objections to the final adoption of the resolution wll be heard by
t he board. Section 7=-12-2159(2), MCA.

In this case, legal notice was mailed on August 20, 1992, and
published as required by statute on August 21 and 28, 1992. Again,
the plaintiffs have not alleged that proper notice of the
resolution for levy and assessnent of taxes was not given, and we
hold that the BOCC conplied with the seventh step in the process of
creating a rural inprovenent district.

H. HEARI NG ON PROTEST

After notice of the resolution for |evy and assessnent of
taxes is given, the board nust "meet and hear all such objections"”
as the affected |andowners may present. Section 7-12-2160, MCA.
In this case, the BOCC held a hearing on Septenber 3, 1992, in
which it heard all objections, both regarding the assessnent and
the CGRID process itself. By holding the hearing, the BocC
satisfied its statutory requirenent. The BOCC chose not to
reconsi der the adoption of the CGRID, and it was not required to do

so under the statutory schenme enacted by the |egislature.

I DELI VERY OF RESOLUTI ON
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The last reguirenent in the creation of a rural inprovement
district mandates that the final resolution creating the rural
I mprovenment district be delivered to the county treasurer wthin
two days after its passage. Section 7-12-2160(2), MCA. Here, the
BOCC properly forwarded the resolution to the treasurer for
assessment purposes, and the plaintiffs have not challenged the
Bocc’s conpliance with this final statutory step.

In summary, after reviewng each and every one of the nine
statutory steps required to conplete the process of creating a
rural inprovement district, we conclude that the BOCC conplied with
each of these requirenents.

[l = FAILURE TO HOLD ADEQUATE PUBLI C HEARI NC

The District Court held that the BOCC failed to hold adequate
public hearings when it created the CGRID. W disagree.

In its March 10, 1993, order, the District Court stated that
the plaintiffs had been denied their constitutional and statutory
rights of a fair hearing and public participation, as no public
conment or participation was solicited at the My 26, 1992, or My
28, 1992, hearings. As stated above, § 7-12-2111, MCA, allows the
board to adjourn these hearings. Based on our discussion above, it
is clear that the BOCC followed each and every step in the nine-
step statutory process when it created the CGRID. The legislature
has designed the process a board of county comm ssioners nust
follow to create a rural inprovenent district. \Wwether or not the
opportunity for nore public participation should be given is a

matter left to the discretion of the |egislature. G ven the
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statutory requirenents now in place, we hold that the BOCC’s
hearings conplied with those mandates. The District Court erred in
concluding that the BOCC failed to conply with the statutes and in
requiring the BOCC to delete or refund the CGRID assessnents and to
re-notice the hearings and provide further opportunity to
participate.

Rever sed.

<3

W Concur: / (// / Justice

" Chlef ﬁstW
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