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Justice John Conway Harrison delivered the Opinion of the Court.

This is an appeal fromthe District Court of the Second
Judicial District, Silver Bow County. Appel l ant  Montana M ning
Properties, Inc. (MWI) appeals from a notion granted in favor of
W D. Mirray, Jr. (Mirray) to dismss for failure to conply wth
Rule 9(b), MRCv.P., and from an order granting Mirray summary
judgnent pursuant to Rule 56(c), MRGv.P. W affirm

The issues are:

1. Ddthe District Court err by granting Miurray's notion to
dismiss for failure to state a claim, pursuant to Rule 12(b)(6),
M.R.Civ.P.?

2. Did MWI have a reasonable opportunity to anend its
pl eadi ng?

Mirray was a director and an attorney for MWPlI, a corporation
of twelve Montana entities holding real property in Butte, Montana.
He resigned in the fall of 1990. In February 1991, a corporate
merger took place in British Colunbia, Canada.

Shortly thereafter, MWI President Malcolm COews (Cews) began
billing MWI directly for services and expenses owed him The
bills resulted from a consulting agreement between Clews and then
general manager of MMPI, Frank Crow ey (Crow ey). An April 4,
1991, letter from Crowey to Clews acknow edged the debt and the
agr eenent .

Crow ey was al so owed noni es by MMpPI, as acknow edged by a
letter from Cews to Crowey dated April 2, 1991. The 1letters of
April 2nd and 4th were not found in MMPI’s corporate records; but
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rather, in the personal records of Clews and Cromey. In the fall
of 1991, following the corporate nerger and a change in managenent,
Cews and Cromey termnated their association with MWPI.

Two additional letters, "telefaxed" from Cews to Mirray on
Cctober 3 and 4, 1991, are present in the record. According to
MWPI, these letters--conbined with the debt acknow edgenment letters
of April 2nd and 4th--are evidence of conspiracy, fraud and breach
of fiduciary duties by Cews, Cowey and Mirray.

On April 7, 1992, dews brought an action against MWI to

recover damages for breach of contract, breach of the inplied

covenant  of good faith and fair deal i ng, f raudul ent
m srepresentations, and willful and negligent infliction of
enotional distress. On MMPI‘s motion, the court dism ssed all

counts except breach of contract.

MWI filed a third-party conplaint on Cctober 26, 1992,
against Crowley and Mirray. The conplaint alleged conspiracy to
commit fraud, comon law fraud, and breach of a fiduciary duty
based on fraud.

On Novenber 25, 1992, Mirray filed a motion to dismss for
failure to comply with Rule 9(b), MR Gv.P. Specifically, Mirray
argued that MWI did not plead the nine elenments of fraud with
sufficient particularity. At the February 24, 1993, hearing on the
notion to dismss, MWl asked the District Court to consider
matters OUut si de of the pleadings--the letters of April 2 and 4,
1991--which were attached to MMPI’s answers to Mirray's

Interrogatories. MWl al so asked for additional discovery and



twenty days to anend its conplaint.

On March 17, 1993, the District Court granted Miurray's notion
to dismss with prejudice and granted Murray summary judgment. The
court found that MWl failed to plead with particularity its theory
of fraud against Mirray. The basis for the court's decision was
that MMpI’s allegations were contradictory and |acked specificity,
and that the allegations were based on "information and belief"
unsupported by fact. MWPI appeal s.

I

Did the District Court err by granting Miurray's notion to
dismss for failure to state a claim pursuant to Rule 12(b) (6),
M.R.Civ.P.?

W will not dismss a conplaint for failure to state a claim
"unless it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claim which would entitle himto
relief." ©Proto v. Mssoula County (1988), 230 Mnt. 351, 352-53,
749 P,2d 1094, 1095-96. In considering Mirray's notion to dismss,
we construe the conplaint in the light nost favorable to MW, and
all allegations of fact are taken as true. See Willson v. Taylor
(1981) , 194 Mont. 123, 126, 634 P.2d 1180, 1182.

The District Court granted Murray's notion to dism ss for
failure to state a claim because it found that MWI failed to
allege fraud against Mrray wth sufficient particularity. See
Rules 12(b)(6) and 9(b), MR Gv.P. In order to conply with Rule
9(k), a conplainant nust allege, with particularity, facts to

support the following nine elements of fraud:



1} a representation:

2) the falsity of the representation:

3) its materiality:

4) ‘the speaker's know edge of its falsity or ignorance of
its truth:

5) the speaker's intent that it should be relied on;

6) the hearer's ignorance of the falsity of the
representati on:

7) the hearer's reliance on the representation;

8) the hearer's right to rely on the representation; and

9) consequent and proximate injury caused by reliance on
the representation.

Pipinich v. Battershell (1988), 232 Mnt. 507, 511, 759 P.2d 148,
151 (citation omtted).

The District Court found, and we agree, that MWl failed to

neet the requirenments of Rule 9(b), MR Cv.P., in three respects.
First, allegations in paragraphs |1l and Xl of MMPI’s third-party
conplaint contradicted allegations in paragraphs VIII and X
Specifically, paragraphs |1l and Xl stated that MWl "knew no facts

with regard to the existence of the alleged consulting agreenent”
until the Cews suit was filed, while paragraphs VIII and X alleged
that Murray nmade false representations to MWI that Cews was due
noni es pursuant to an agreement. Moreover, although MWl all eged
that a representation was nmade, it failed to allege the time and
pl ace of the representation, or to whom it was nade.

Second, allegations in paragraphs |V, V, VIl and VIII were
made "upon information and belief" of MMPI’s counsel, Joan Cook,
who signed the conplaint for MWPI. Al l egations of fraud cannot
ordinarily be based "on information and belief" except as to
matters peculiarly within the opposing party's know edge. Schlick
v. Penn-Dixie Cenent Corp. (2d Gr. 1974), 507 F.2d 374, 379, cert.
denied, 421 U S. 976 (1975). To satisfy Rule 9(b) in the latter
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instance, the allegations must be acconpanied by a statenment of
facts upon which the belief is founded. segalVv. Gordon (2d Cir.
1972), 467 F.2d 602, 608.

In this case, MWI based its allegations on information and
belief. MWI failed to denonstrate that the falsity of Mirray's
representation to MWI--that Clews was due nonies pursuant to an
agreenent--was peculiarly within Mirray's know edge. Furthernore,
the record is void of any facts upon which the alleged beliefs were
founded. As the District Court noted:

The enpl oynment of such extravagant terns as "fraud,"

“conspiracy,” and other words of |ike malign inport,

unacconpani ed by a statenent of fact upon which the

charges of wongdoing rest, is a useless waste of words.
Brandt, et al. v. Mlntosh, et al. (12913), 47 Mnt. 70, 72, 130 P.
413, 414 (citation onitted).

Third, MWl offered no factual support for its allegations
and, thus, did not neet the requirements of Rule 9(b), MR Gv.P.
Al though MWI alleged a representation and its falsity, it did not
present facts in support of those allegations. MWl failed to
address the third through ninth elenments of fraud, as set out
above. Put sinply, MWI failed to allege fraud wth sufficient
particularity.

MWl argues that Rule 9(b), MR CGvV.P., nust be read in
conjunction with Rule 8(a), MRGV.P., which requires that the
pl eadings contain only a "short and plain statement of the claim"
See Fraunhoffer v. Price (1979), 182 Mnt. 7, 14-15, 594 p.2d 324,
328-29. Wiile MMPI’s contention is generally true, the statenent
cannot be SO "short" or so "plain" as to defeat the purposes of
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Rule 9(b). As the District Court correctly determ ned, Rules 9(b)
and 8(a), M.R.Civ.P., should be harnonized. See 2A James Wn

More, More's Federal Practice, § 9.03(2). One of the purposes of

Rule 9(b) is to protect reputations from unwarranted charges of
fraud, "especially professionals whose reputations in their fields
of expertise are nost sensitive to slander . . . . " Senmegen v.
Weidner (9th CGr. 1985), 780 F.2d 727, 731.

Viewng the record in the light nost favorable to MWI, we
find no evidence in the record to support MMPI’s all egation of
fraud against Mirray. See Willison, 634 P.2d at 1182. MMPI’s
al | egati ons agai nst Mur r ay wer e contradictory, wer e not
sufficiently particular, and were unsupported by fact. The
District Court correctly: a) concluded that MMPI‘s conplaint did
not sufficiently plead the nine elenments of fraud;, and b) denied
MMPI’s notion to dismss.

Because the District Court properly granted Miurray's notion to
dismss for failure to state a claim we need not address whether
MWl had a reasonable opportunity to present sufficient facts to
preclude summary judgnent.

[

Did MWI have a reasonable opportunity to amend its pleading?

MWl contends that the District Court denied its request to
amend its conplaint against Murray at the February 24, 1993,
hearing. At that hearing, MWl argued that it had discovered
additional facts which would cure its conplaint, if deficient.

MWPI argues that the District Court abused its discretion by



depriving MWI the opportunity to amend its conplaint.
However, a fair reading of the transcript indicates that the
court invited MWl to anend its conplaint. Joan Cook, MMPI’s

attorney, stated:

Your Honor, | do have facts that | have gained since the
time that | filed this conplaint, that | can show,
factual, about this conplaint. If you feel that it is
deficient, | feel that | can, with the opportunity to

amend, add facts that would satisfy it.

The District Court responded: *Okay." However, MWPlI never
requested | eave to anend its conplaint after the February 24th
hearing. MWl had a reasonable opportunity to amend, but sinply
failed to do so. MMPI‘’s assertion that the District Court abused
its discretion by depriving MWI of an opportunity to amend its
conplaint is wthout nmerit.

The record also reveals that MWI had anple opportunity to
amend its pleading before the February 24th hearing. On Cctober
26, 1992, MWl filed its third-party conplaint against Mirray.
Mirray filed a notion to dismss on November 25, 1992. Because a
motion to dismss is not a responsive pleading, MWI could have
amended its conplaint wthout |eave of court within twenty days of
Mirray's motion to dismss. See Rule 15(a), MR CGv.P. Clearly,
MWl had a reasonable opportunity to amend its pleading, but failed
to do so.

Affirmed.
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We concur:
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