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Justice Karla M Gay delivered the Qpinion of the Court.

The issue before us is whether the Wirkers' Conpensation Court
erred in concluding that, pursuant to § 39-71-709, MCA (1985),
claimant could withdraw his election to proceed under § 39-71-703,
MCA (1985), and seek benefits under §§ 39-71-705 through 39-71-708,
MCA (1985). W hold that the court did not err and, therefore,
affirmits grant of claimant's motion for summary judgnent.

The relevant facts are uncontested. Caimant Tinothy Lund
(Lund) was enpl oyed by Garden City Plunbing and Heating, Inc.
(Garden City) on July 8, 1986, when he was injured in the course
and scope of his enploynent. Garden City's workers' conpensation
carrier, the State Conpensation Mitual Insurance Fund (State Fund),
accepted liability for the injury. The parties engaged in
[itigation concerning the injury; that litigation ended in 1990
wth a determnation by the Wrkers' Conpensation Court that Lund
was entitled to receive 500 weeks of permanent partial disability

benefits pursuant to § 39-71-703, MCA (1985), at a weekly rate of

$13. 34. The State Fund paid benefits pursuant to the court's
order. The parties did not enter into a settlenment or release of
the claim

On Septenber 9, 1992, Lund notified the State Fund that he was
withdrawing his election to proceed under § 39-71-703, MCA (1985),
and electing to receive benefits under §g§ 39-71-705 through 39-71-
708, MCA (1985). He relied on § 39-71-709, MCA (1985), as
authority for withdrawing his earlier election.

Lund filed a petition for hearing regarding the change of
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el ection on Decenmber 4, 1992, and the State Fund responded. Both
parties subsequently noved for sumary judgnent. The Workers'
Compensation Court granted Lund's nmotion for summary judgnent and
denied the State Fund's notion. The State Fund appeals.

Qur standard in reviewing a grant of summary judgnent is the
sanme as that used initially by the trial court under Rule 56,
M.R.Civ.P., Mnnie v. Cty of Roundup (1993), 257 Mont. 429, 431,
849 p.2d 212, 214: W deternmine whether there is an absence of
genuine issues of naterial fact and whether the noving party is

entitled to judgnment as a matter of law. ~Mnnie, 849 p.2d4 at 214.

As noted above, the facts are not disputed here: each party
asserted entitlenent to judgment as a matter of law.  The Wrkers'
Compensation Court concluded that § 39-71-709, MCA (1985),
authorized Lund to withdraw his election at any time and, on that
basis, granted his notion for sunmmary judgnent. VW review a
court's legal conclusion to determne whether it is correct.
Steer, Inc. v. Dep*t of Revenue (1990), 245 Mnt. 470, 474-75, 803
P.2d 601, 603.

We begin by summarizing the 1985 version of Mntana's Wrkers'
Compensation Act, insofar as it is relevant here. Briefly stated,
§ 39-71-709(1), MCA (1985), permts a claimant to "receive
conpensation under 39-71-703 or indemity benefits under 39-71-705
through 39-71-~708." The "compensation™ available under § 39-71-
703, MCA (1985), is the weekly permanent partial disability benefit
based on an "actual dimnution in the worker's earning capacity

measured in dollars{:]" the disability benefit is available for a



maxi mum of 500 weeks. The benefit available pursuant to g§g§ 39-71-
705 through 39-71-708, MCA (1985), purports to indemify a claimant
for possible loss of future earning capacity resulting from
injuries to specified body nenbers. Hartman v. Staley Continental
(1989), 236 Mont. 141, 145, 768 p.2d4 1380, 1383. In the usual
case, a claimant elects to seek one or the other type of benefit
and proceeds only under that election.

Here, Lund successfully sought permanent partial disability
benefits pursuant to § 39-71-703, MCA (1985), in the first
proceedi ng. He was awarded, and received, disability benefits
based on his actual loss of earning capacity for the nmaxi mum 500
weeks allowed by statute. See § 39-71-703, MCA (1985). H's actual
wage | oss was 50¢ an hour, for a weekly rate under § 39-71-703(1),
MCA (1985), of $13. 34. He subsequently withdrew his election to
proceed under § 39-71-703, MCA (1985), and filed a petition to seek
I ndemmity benefits under g§§ 39-71-705 through 39-71-708, MCA
(1985). Pursuant to those statutes, indemity benefits to which
Lund mght establish entitlenment would be paid at the weekly rate
provided in § 39-71-703, MCA (1985), for a nmaxi mum of 500 weeks
See §§ 39-71-705 through 39-71-708, MCA (1985). That rate
apparently nmay be $149.50 per week. The Workers' Conpensation
Court concluded that § 39-71-709, MCA (1985), authorizes the
wi thdrawal of Lund's initial election. The State Fund asserts
error.

The State Fund's argunent is that a claimant who elects to

seek permanent partial disability benefits under § 39-71-703, MCA



(1985), and who receives the statutory maxi mum of 500 weeks of such
benefits, cannot thereafter withdraw the initial election and seek
entitlement to benefits under §§ 39-71-705 through 39-71-708, MCA
(1985).  We disagree.

Section 39-71-709(3), MCA (1985), provides in pertinent part
that wfaj worker who has el ected to proceed under 39-71-703 nmay
withdraw his election at any tinme and is entitled to receive
indemmity benefits under 39-71-705 through 39-71-708 . . . ." The
role of the courts in interpreting statutes is to "declare what is
in terms or in substance contained therein, not to insert what has
been omtted or to omt what has been inserted." Section |-Z-101,
MCA. Moreover,

ft]he rules of statutory construction require the

pIagigrl:"igr]r(leear?ifng‘?l S}?t ?th?a Itgng%%ggoingt E:lljggr afgl:rgé?r8Inf?lgr‘oitgouoluFS,S

no further interpretation is required.

GBN, Inc. v. Dep't of Revenue (1991), 249 Mont. 261, 265, 815 P.2d.
595, 597.

Lund's right to withdraw his original election and proceed
under g§§ 39-71-705 through 39-71-708, MCA (1985), is controlled by
the |anguage contained in § 39-71-709(3), MCA (1985). That statute

specifically authorizes a claimant to withdraw a § 39-71-703, MCA

(1985), election at any tine and seek entitlenent to indemity

benefits. Section 39-71-709, MCA (1985), contains no tine
limtation within which a wthdrawal of election nust be made: nor
do any other applicable statutes contain such tine limtations.
The statute clearly contenplates and authorizes circunstances such
as those before us here. No interpretation is needed.
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In the face of such clarity, the State Fund's efforts to rely
on time limtations for wthdrawing an election--based on either
the procedural status of the original proceeding or the extent to
whi ch benefits have been paid pursuant to order of the court in
that proceeding--are unwarranted. The State Fund's arguments in
this regard amount to a request that this Court insert into § 39-
71-709, MCA (1985), words not contained therein so as to limt the
clear statutory rights provided to claimants by the Montana
| egi sl ature. Such an insertion would be inconsistent with the
| anguage of the statute; indeed, it would render that |anguage a
nul lity.

The State Fund contends, however, that allowng Lund to
withdraw his election and seek indemity benefits, my result in
Lund receiving 1000 weeks of benefits, rather than the statutory
maxi mum of 500 weeks contained in § 39-71-703(2), MCA We agree
that Lund already has been awarded the nmaxi nrum 500 weeks of
permanent partial disability benefits authorized by § 39-71-703,
MCA (1985). However, Lund is not seeking additional weeks of
disability benefits based on the "actual |oss of earning capacity"
criterion in § 39-71-703, MCA (1985). He seeks, instead, indemity
benefits under §g§ 39-71-705 through 39-71-708, MCA (1985). An
award of such indemity benefits would not extend the nunber of
weeks of § 39-71-703, MCA (1985), benefits received by Lund past
the statutory maxinmum it merely would result in a separate nunber
of weeks of indemity benefits under g§§ 39-71-705 through 39-71-

708, MCA (1985), at a higher weekly rate than Lund received in the



previous litigation.

The State Fund also argues that allowing Lund to withdraw the
earlier election and seek indemity benefits contravenes the
prohibition contained in § 39~71-709(3), MCA (1985), against a
"greater benefit" in the event of such a withdrawal. The statute
does not support the State Fund's position.

The portion of § 39-71-709(3), MCA (1985), relied on by the
State Fund provides that in the event of a wthdrawal of election,
a worker "shall not be entitled to a greater benefit, including
conpensation paid under 39-71-703, than he would have received if
he had proceeded exclusively under 39-71-705 through 39-71-708."
The clear neaning of this language is that a claimant's total
benefits cannot exceed the benefits avail abl e had the cl ai mant
proceeded under §§ 39-71-705 through 39-71-708, MCA (1985),
originally. In other words, the claimnt cannot stack subsequent
indemity benefits onto earlier disability benefits in order to
receive a double recovery. The maxi mum anount to which a claimnt
is entitled is that available under the indemity statutes. Once
the Workers' Conpensation Court determnes the anount of indemity
benefits to which a claimantis entitled under §§ 39-71-705 through
39-71-708, MCA (1985), any anount previously received as disability
conpensation or benefits under § 39-71-703, MCA (1985), nust be
offset from that total. When the subtraction is perforned, a
cl ai mant does not receive a "greater benefit" by receiving the
indemity benefits he would have received had he proceeded

originally and exclusively under §§ 39-71-705 through 39-71-708,



MCA (1985).

The State Fund's final argunment is that principles of res
iudicata or collateral estoppel apply because Lund's entitlement to
permanent partial disability benefits was finally decided in the
prior litigation. W agree that Lund's entitlenent to pernmanent
partial disability benefits under § 39-71-703, MCA (1985), was
finally decided. However, as discussed above, his entitlenent to
indemmity benefits is a different issue based on different
statutory criteria. Lund's entitlement to indemity benefits was
neither raised nor decided in the previous litigation.

In reality, the State Fund concedes the collateral estoppel
argunent by recognizing that the identical issue raised here--that
Is, Lund's entitlement to indemity benefits--was not litigated in
the earlier case. ©One of the elenents required for application of
collateral estoppel, of course, is that the issue has been decided
in a prior adjudication and is identical to the one presented.
Smth v. Schweigert (1990), 241 Mnt. 54, 58, 785 P.2d 195, 197.
That element not being net here, collateral estoppel is not
appl i cabl e.

Wth regard to res judicata, the State Fund asserts that Lund

could have pursued his entitlement to indemity benefits in the
prior litigation, but chose not to do so. On that basis, it

contends that res iudicata applies to prevent another trial on the

issue, relying on Mrtelli v. Anaconda-Deer Lodge County (1993),
258 Mont. 166, 852 p.2d 579; and Beck v. Flathead County (1989),
240 Mont. 128, 783 Pp.2d 383.



Wth regard to Martelli, we note that it involved collateral

estoppel, not res judicata. In addition, both the workers'

conpensation statutes and the facts at issue in that case are
di stinguishable from those before us here. Beck also is
I napposite. In Beck, the defendants failed to litigate an issue

during the first appeal, and we concluded that res .iudicata applied

to bar them from arguing it during the second appeal. Beck, 783
P.2d at 386.

On the merits of this argunent, we do not disagree with the
State Fund about the inportance of the basic proposition underlying
res judicata--that a party should not be able to relitigate a
matter the party has already an oppertunity to litigate. See
Brault v. Smith (1984), 209 Mnt. 21, 25, 679 p.2d 236, 238. Nor
do we disagree that Lund had the opportunity to assert entitlement
to indemity benefits in the prior litigation: indeed, the record

reflects that he affirmatively chose not to do so. Res iudicata is

a court-made rule of [aw, however, the purpose of which is to
provide a final resolution of |egal controversies. Brault, 679
P.2d at 238. Gven the clarity and specificity of the legislative
authorization contained in § 39-71-709, MCA (1985), for wthdrawal

of an election at _anv _tine, we conclude that it would be

i nappropriate to apply the judicial res judicata rule to bar Lund

from seeking indemity benefits as specifically allowed by statute.
We conclude that the Wrkers' Conpensation Court correctly
determned that Lund may withdraw his earlier election to proceed

under § 39-71-703, MCA (1985), and proceed pursuant to g§g 39-71-705



through 39-71-708, MCA (1985). Therefore, we hold that the court
did not err in granting Lund's notion for summary judgnent.

Affirmed.

We concur:
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