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Justice James C. Nelson delivered the Qpinion of the Court.

This is an appeal from an Eleventh Judicial D strict Court,
Flathead County order, granting the defendants' notion for sunmary
j udgnent . W affirm

The sole issue on appeal is whether the District Court erred
in granting the defendants' notion for summary judgnent.

According to Pl ai ntiff/Appel I ant Denni s Thornton's
(Thornton's) deposition, he becane interested in the property at
I ssue (160 acres - up Ashley Lake Road in Kalispell) in April of
1990. The property was shown to Thornton by Dave Bailey (Bailey),
a real estate agent for dacier Realty, who also stated that he
could sell the property because it was listed through the Miltiple
Listing Service. The property was owned by Norwest Capital
Managenment and Trust Conpany (Norwest), Trustee, as to an undivi ded
one-hal f and by Susan N swanger Songstad, Sally N swanger, Mchelle
N swanger Lytle and R ta Lawson (in undivided fractional shares) as
to the remaining undivided one-half.

Thornton sought out Anerican Tinber and proposed that he
borrow the nmoney to purchase the land from that conpany and that he
deliver the tinber to Anerican in order to pay off the loan. \en
Thornton secured the loan commtment for the property, he went to
Bailey's office to nake an offer of $60, 000. Bai l ey handwote an
offer in the form of a proposed buy/sell agreenent and told
Thornton that he would have to put up $500 in earnest noney. The
offer also provided that the seller or agent would point out the
property corners to buyer's satisfaction and that the seller would
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denonstrate that roadway and utility easenents to the property
existed. The offer was dated April 27, 1990. The offer was given
to Susan N swanger Songstad (Songstad), one of the defendant/owners
of the |and.

The offer was returned with sone sections deleted and new
sections added, naking a counteroffer. Songstad wanted $1, 500
earnest noney to which Thornton agreed if the listing agent would
take him to the property to ensure that he had been viewing the
correct property. Thornton signed the counteroffer on My 7, 1990
and closing was set for My 27, 1990. The sellers did not,
however, appear at the closing. Accordingly, t he buy/sell
agreenent/offer was rewitten on May 30, 1990. The proposed May 30
offer incorporated the terns of the previous offer along with sone
new terns and was intended to supersede all prior agreenents.

Thornton stated in his deposition that he wanted all the
signatures of the people involved on the May 30 agreenent. At the
time Dacier Realty typed the May 30 agreenent, Thornton gave
Bailey a check for $1,500. Bai |l ey tel ephoned Songstad in
Washington, read the new agreenent to her and, when she had agreed
to all the newterms, Thornton signed the agreenent. The agreenent
was then sent to Songstad for the signatures of all the owners
The agreenent was sSigned by Susan N swanger Songstad, Sally
Ni swanger, Rita Lawson and Mchelle N swanger Lytle, four of the
five co-owners of the 160 acres. Norwest did not sign the
agreenent .

For a second tine, the land sale did not close. Thornton then



filed a six-count conplaint against the defendants, alleging breach
of the My 30 buy/sell agreement and seeking specific performance
and damages against the four women who signed the agreement and
agai nst Norwest. In due course, the defendants filed a notion for
summary judgment, which the District Court granted on February 10,
1993.

"Under Rule 56(c), M.R.civ.P., summary judgment is proper if
the record discloses no genuine issues of material fact, and the
moving party is entitled to judgnent as a matter of law." Lutey
Construction -~ The Craftsman v. State (Mnt. 1993), 851 p.2d4 1037,
1038, 50 st.RrRep. 321, 321-22, citing Kaseta v. N Western Agency of
G. Falls (1992), 252 Mont. 135, 138, 827 p.2d 804, 806. The
standard that this Court, as an appellate court, applies in
reviewing a grant of summary judgnent is the sane as that initially
utilized by the trial court under Rule 56, MR Gv.P. MCracken v.
Cty of Chinook (1g9%0), 242 Mnt. 21, 24, 788 p.2d 892, 894.

Thornton offered to purchase 160 acres of land from the
def endant s. However, only four of the five co-owners signed the
buy/sell agreenent. Thornton clains that the four owners who
signed the buy/sell agreenent can bind the fifth co-owner, and he
demands specific perfornmance =~ the sale of the entire 100%
ownership interest in the 160 acres. The defendants contend that
since all the owners of the real property did not sign the buy/sell
agreenent, a valid contract does not exist, and Thornton cannot
compel the defendants to sell the property to him by the remedy of

specific  performance. The District Court agreed wth the



def endant s.
DI SCUSSI ON

It isaxiomatict hat a purchaser nmay not be granted the remedy
of specific performance in connection with the claimed breach of a
purported agreenent for the sale of land unless it is first
established that there is a valid contract in existence. In
Schwedes v. Romain (1978), 179 Mnt. 466, 587 p.2d4 388, we cited
with approval the general rule that:

[wlhile it is universally recognized that equitable

relief by way of specific performance does not follow as

a matter of course by establishing the existence and

validity of the contract, the performance of which is

sought, the existence of a valid contract is essential to

the remedy of specific performance. In order for equity

to decree specific performance, it is necessary that

there be in existence and in effect a contract valid at

| aw and binding upon the parties against whom perfornance

Is sought, for specific performance is never applicable

where there is no obligation to perform (Citation

omtted.
Schwedes, 587 p.2d at 391.

It is black-letter law that, essential to the existence of a
contract, there be:

1) identifiable parties capable of contracting;

2) their consent;

3) a lawful object: and _ _

4) a sufficient cause or consideration.
Section 28-2-102, MCA The el enent that defendants contend is
absent here is consent. The Agreenent to Sell and Purchase dated
May 30, 1990 (the buy/sell agreenent), contains the signature of
the four wonen co-owners but does not contain the signature of
Norwest, owner of the other 50% of the 160-acre tract.

If Thornton's offer was to purchase 100% ownership of the |and
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but owners of only 50% of the ownership interest of the land signed

the contract and thus accepted his offer, then a valid contract did
not cone into existence because Thornton did not have the consent
of all the owners of the title to the property which was the object
of the contract.

In Wigand v. M. Land & Real Estate Inv., Inc. (1986), 223
Mont. 137, 724 p.2d 194, we held that "[t]he Earnest Money Recei pt
and Agreenment to Sell and Purchase [was] not a legally enforceable
contract because sellers failed to sign it," noting that one of the
essential elements for a valid contract required by § 28-2-102,
MCA, -- consent -- was | acking. "Had sellers consented to the
Agreenent, they needed only to sign it. They did not. There is
nothing in the record to show they consented to the Agreement."”

Wei sand, 724 p.2d at 196.

Accordingly, we must first determne the percentage of
ownership interest for which Thornton was contracting -- 100%
including the interest of Norwest or sinply the 50% interest owned
by the four co-owners who signed the May 30 buy/sell agreenent.

Thornton stated nunerous times in his deposition that he
wanted the signatures of alli the owners of the property. He stated
that he was "under the inpression on the 27th of My that [he] was
going to be the owner of the property.”

In his deposition Thornton testified:

_ And there's no doubt in your mnd that you gave
specific and explicit instructions to M. Bailey that

your offer needed to be signed by everyone who owned the

property and that he understood that?

A, Yes, | believe that is the way it was.
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Additionally, he stated:
A. | had told Dave Bailey that | wanted all of the
signatures of the owners of the property on the new
buy/sel | agreenent.
Q. Wiat did he say in response?
A.  Well, he had talked to them on the phone, and | had
told himthat | wanted everybody to sign that and that |
was going to make a new -- that | would make a new offer
and that | wanted all the signatures on it. I

renember right, after we had it typed up, Dave Bail ey
call ed Susan Songstad and read it to her over the phone.

. But you explicitly told himyou wanted all the owners
to sign the buy/sell?

A Yes, | did.

Thornton wanted to purchase the land so he could log it. That
woul d have been inpossible wthout conplete ownership of 100% of
the title to the property, or, at least, sone authority from
Norwest, absent its agreement to sell. See §§ 70-16-107 and 108,
MCA.

Further evidence that Thornton was contracting for 100% of the
ownership interest in the subject property is derived fromthe fact
t hat he was aware of Norwest's undivided 50% ownership interest
before he signed the May 30 buy/sell agreenent. During his
deposition, Thornton stated that he received the commtment for
title insurance "sonewhere around the 15th of May" and "l|earned
that title was held by nore than Susan Songstad, the only
individual [he] had seen paperwork on...." The conmtnent for
title insurance states that:

Title to the Fee Sinple estate or interest in said |and
Is at the effective date hereof vested in:

]



NORWEST CAPI TAL MANAGEMENT AND TRUST COWPANY, fornerly
the UNION BANK AND TRUST COWVPANY, as Trustee, as to an
undivided 1/2 interest.

SALLY NI SWANGER, as to an undivided 1/12 interest.
SUSAN NI SWANGER SONGSTAD, as to an wundivided 1/12
interest.

M CHELLE NI SWANGER LYTLE, as to an wundivided 1/12

interest.

RITA LAWBON, as to an undivided 1/4 interest.
Thornton's deposition reveals that he knew or should have known
t hat Norwest was one of the co-owners of the |and. However,
Norwest did not sign the buy/sell agreenment, and Thornton did not
attenpt to obtain its signature.

It is generally conceded that when soneone purchases |and

under circunstances which suggest outstanding equities in

third parties, there is inposed on the purchaser a duty

to make a reasonable investigation as to the existence of

out standi ng cl ai ns agai nst the property, and one who

fails to use due diligence to ascertain the facts within

his reach is not an innocent purchaser.
Rose v. Castle Muntain Ranch, Inc. {(1981), 193 Mnt. 209, 218, 631
P.2d 680, 685. Thornton did not use reasonable diligence and
investigate to determine who the co-owners of the land were and
ensure that all of the co-owners signed the buy/sell agreenent.

Finally, the allegations by Thornton in his conplaint |ead
i nescapably to the conclusion that his intention was to purchase
100% of the ownership interest in the property, and nothing Iess
than 100% The general rule, applicable here, and in accord wth
our decision in Wigand, is set forth at 71 Am Jur. 24, Specific
Performance § 175 as follows:

... In many cases the negotiations and the contract

prepared for execution are construed as contenplating a

joint sale only, or at least conditioned on all nom nal

vendors becom ng bound. Where such is the construction

It is considered that [when one or nore vendors fail or
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refuse to sign] no contract of sale cane into existence,
in which event, or course, the vendee cannot obtain a
decree of specific performance against any of the signers
nor recover damages as for the breach of a sales
contract.

Thornton, nevertheless, argues that his oral requests to have

all of the co-owners sign the buy/sell agreement were superseded by
the witten buy/sell agreement itself, which did not nmake any
provision requiring the signatures of all the owners. Al t hough §

28-2-904, MCA, does provide that any oral negoti ati ons or
stipulations which precede or acconpany the execution of the
witten instrunent are superseded by the witten instrunent, parol
evidence can be considered if the validity of the agreenent is the
matter which is in dispute. Section 28-2-905(1)(b), MCA Her e,
because the essential question is whether the agreenent is a wvalid
contract, parol evidence can be considered. "'{W]lhere the wvalidity
of the agreenent is the fact in dispute,' parol evidence is
adm ssible, not to vary the terns of the instrument, but to show
that what appears on its face as a valid, binding contract 1is, in
fact, no such thing." Snmith v. Fergus County (1934), 98 Mnt. 377,
390, 39 P.z2d 193, 197.

Finally, Thornton states that he was wunder the inpression that
the four wonmen co-owners could bind the trust to the buy/sell
agreenent, and that the manager of the trust told him that he [the
manager] would go along with any plan for the land the four wonen
deci ded. Thornton argues that those are material facts in dispute
whi ch  def eat sumrary  j udgnent.

In support of their not i on for summary j udgnment t he



defendants established: (1) that there was a witten offer signed
by Thornton and accepted by the four wonen for the sale and
purchase of the 160 acres: (2) that the four wonen owned an
undi vided 50% interest and that Norwest owned the remaining
undi vided 50% interest as trustee: (3) that Thornton knew before
signing the buy/sell agreenent that there were five undivided
owners and that to obtain 100% of the ownership interest he would
have to have all five co-owners sign the agreenent; and (4) that
Thornton was contracting for 100% ownership interest in the
property.

Havi ng established those material facts, the burden shifted to
Thornton to raise his claimed material factual issue -- namely that
Norwest, as trustee, was controlled by the four women co-owners and
that they could conpel Norwest to sign the buy/sell agreement. That
was his theory: proving that theory would benefit his case and
defeat the defendants’ motion for summary judgment; and,
accordingly, he had the affirmative duty to bring before the court
substantial evidence and specific material facts supporting his
theory by filing affidavits or through sworn deposition testinony
or interrogatory answers in the record. Goss v. Mers (1987), 229
Mont. 509, 514-15, 748 P.2d 459, 462-63

Fatal to Thornton's claimin that regard, however, is his
failure to adequately raise, in opposition to defendants' notion
for summary judgnent, any disputed material fact as to the four
woren co-owners' exercise of control over the trust. "[w]hile the

initial burden of proof [on a summary judgment notion] nust attach
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to the movant, that burden shifts where the record discloses no
genui ne issue of material fact. Under these circunstances, the

party opposing the notion nust come forward with substantial

evidence raising the issue." (Gtations omtted. Enphasi s added. )
Downs wv. Snyk (1979), 185 Mont. 16, 21, 604 p,23 307, 310.

"Further, the non-nmoving party nmust set forth specific facts and

cannot sinply rely upon their pl eadi ngs, nor upon _speculative,

fanci ful, or concl usorv statenents." (Gtations om tted. Enphasi s

added. ) Thomas v. Hale (1990), 246 Mnt. 64, 67, 802 P.2d 1255,
1257.

In the instant case, Thornton did nothing nore than offer his
own conclusory hearsay statements from his July 29, 1992 affidavit
claiming that the trust nmanager told him that he [the rmanager]
would agree to any decision of the four wonen co-owners. Hi s
assertion that the nmanager would follow any decision of the four
wonen co-owners is not otherwise supported in the record. Kronen
v. Rchter (1984), 211 Mnt. 208, 213, 683 P.2d 1315, 1318.

Rule 56(e) MR dv.P., provides in pertinent part that:

Supporting and opposing affidavits shall be made on
personal know edge, shall set forth such facts as would
be admssible in evidence, and shall show affirmatively

that the affiant is conpetent to testify to the matters
stated therein.

Thornton's affidavit dated July 29, 1992, filed in opposition to
defendants’ nmotion for summary judgment consists alnost entirely of
statenents allegedly nmade to Thornton by other persons regarding
Susan N swanger Songstad's supposed authority to sell the property

and the four wonen co-owners' control over the trust. Those
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statenments in Thornton's affidavit are not of his own personal
know edge and fit wthin the definition of hearsay -- statements,
other than ones made by the declarant while testifying at the trial
or hearing, offered in evidence to prove the truth of the matters
asserted. Rule 801(c), MR Evid.

In Eberlv. Scofield (1990), 244 Mont. 515, 519, 798 P.2d 536,
538, we held that it was proper for the district court to strike
the affidavit of a party filed in a summary judgment proceeding,
noting that the statements nade in the affidavit which related to
the issue on summary judgnent were not of the affiant's personal
know edge but were all hearsay.

While the statenments attributed by Thornton to non-parties are
clearly hearsay and, therefore, inadmssible wunder Eberl, the
statements in Thornton's affidavit attributed to the trust manager
m ght, nevertheless, still be admssible as an exception to the
hearsay rule inasmuch as the trust was a party defendant to the
action. Wth respect to the trust, Thornton states as follows in
his affidavit:

5. After filing this lawsuit and being informed that
Norwest Capital Managenent and Trust Co. was not wlling
to sell the property | found out the individual's nane
and tel ephone nunber who was managing the trust interests
of Susan N swanger Songstad, Sally N swanger, Mchelle
Ni swanger Lytle, and Rita Lawson, (hereafter referred to
as the N swangers).

6. | contacted the individual identified as the nmanager
of the Niswangers trust interests. Upon questioning him
about the sale of the property he infornmed ne that Susan
Ni swanger Songstad was in charge of the property and that
what ever the N swangers agreed to do with the property
was fine with him as nmanager of the trust.
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7. Subsequent |y, | made contacts with this trust
manager concerning terms to settle this matter but was
always told by him to contact Susan N swanger Songst ad,

that she was in charge of selling the property, that he

only did what she told himto do.

The statements purportedly made by the trust manager appear to be
adm ssions of a party-opponent, and therefore not considered
hearsay under Rule 801(d)(2), MR Evid., which states that a
statement is not hearsay if "[tlhe statenment is offered against a
party and is...(D) a statenment by the party's agent or servant
concerning a matter within the scope of the agency or enploynent,
made during the existence of that relationship."”

However, there is nothing in Thornton's affidavit or in the
record identifying the trust manager or denonstrating that the
person Thornton spoke with had the authority as an agent or
enpl oyee of the trust to make binding statements about the trust or
concerning the beneficiaries' control over the trust's managenent
of the property.

The court in Passovoy v. Nordstrom Inc. (Wash. 1988), 758
P.2d 524, 527, dealt with an amosti dentical issue as that posed
here. There the appellate court held that the trial court properly
struck as hearsay and not as adm ssions of a party-opponent, that
portion of a summay judgnent affidavit which contained statenents
attributed by the affiant to the defendant-store's enployee where
there was neither independent verification of the existence of the
agency between the party opponent and the enployee nor independent

evidence as to the scope of the agency relationshinp. The

Washington court held that the fact and scope of the agency could
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not be proved from the hearsay statenents alone. Passovoy, 758
p.2d at 528.

Simlarly, here, Thornton's affidavit fails to lay any
foundation for the use of the trust nmanager's statenents as
substantive evidence. The affidavit contains no statenments to
establish the actual identity of the trust nmanager or to establish
his authority to speak on behalf of the trust or its beneficiaries.
Thornton provided no nmore than his own bare assertion that he spoke
with the trust nanager and that the nmanager stated that whatever
the four women "agreed to do with the property was fine with him"
The testinmony provided in Thornton's affidavit does not provide a
sufficient indicia of credibility: "independent proof of the
exi stence of the agency and its scope nust be shown." Passovoy,
758 p.2d at 528. Cearly, the information concerning the manager's
statenents found in Thornton's affidavit does not qualify as a
statement of a party-opponent, and therefore consists of hearsay to
which Thornton hinmself was not conpetent to testify. Accordingly,
we conclude that Thornton's affidavit does not neet the
requirenents of Rule 56(e), MR Gv.P., and fails to properly raise
the disputed issues of material fact that he claims are critical to
his case.

Thornton could have deposed the manager of the trust or he
could have filed an affidavit from the nanager establishing his
authority and stating that he [the nanager] would agree with any
deci sion nmade by the four wonen co-owners. He did neither.

Thornton produced nothing in witing whereby Norwest authorized any
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of the four women co-owners to act on its behalf or to sell its
interest in the property, or to bind the trust to the buy/sell.
See §§ 28-2-903(1)(d) and 28-10-203, MCA. Thornton did not offer
the trust instrunment of which the four wonen co-owners were
purportedly the beneficiaries which mght have conceivably showed
their power or control over the trust.

Wiile Thornton offered evidence of other transactions between
the trust and the four women co-owners, that evidence did nothing
in the way of proving the fact of their control over the trust in
the land sale at issue here and which Thornton clainmed was nmaterial
and dispositive of defendants' notion for summary judgnent.

In short, Thornton sinply did not cone forward with any
substantial evidence that would raise a genuine issue of naterial
fact as to the four wonmen co-owners' control over the trust.

Kronen, 683 P.2d at 1318. See also fowns, 604 P,2d at 310. |If

Thornton possessed such evidence, it was his burden to produce
it. He did not, and his hearsay affidavit statements were
i nadequate to carry his burden.

Utimately, the defendants carried their burden to show that
there were no genuine issues of material fact, and, when the burden
shifted to Thornton, he did not come forward with specific facts
and substantial evidence to support his theory of the case. The
District Court correctly concluded there was no genuine issue of
material fact concerning the four wonmen's control over the trust.
Kronen, 683 Pp.2d at 1318. As we have previously stated,

[flailure of the party opposing the notion to either
rai se or denonstrate the existence of a genuine issue of
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material fact, or to denonstrate that the |egal issue
should not be determined in favor of the movant, is
evidence that the party's burden was not carried.

Summary judgment is then proper, the court being under no

duty to anticipate proof to establish a material and

substantial issue of fact.

Taylor v. Anaconda Federal Credit Union (1976), 170 Mnt. 51, 57,
550 p.2d4 151, 154.

The facts presented to the District Court denonstrate that
Thornton was contracting for 100% of the title to the land at issue
and that he knew that he must obtain the signature of the trust or
prove that the trust was under the control of the four other co-
owners. Thornton failed in his burden to establish materia
di sputed facts, and accordingly, we hold that the District Court

was correct in concluding that no contract was in existence, and

that defendants were entitled, as a matter of law, to summary

Justice

judgnment in their favor.
Affirmed. M

We Concur:

S AT ey

I/ Chief Justice
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