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Justice John Conway Harrison delivered the Opinion of the Court.

This is an appeal fromthe Thirteenth Judicial District Court,
Yel | owst one County. A jury convicted defendant Lance Di xon (Dixon)
on two counts of sexual intercourse wthout consent. He appeals.
W affirm

Di xon presents two issues:

L. Whet her the District Court erred by limting D xon's
cross-exam nation of the conplaining wtness, H D

2. Whet her the District Court erred by denying D xon's
motions for a mstrial based on alleged prosecutorial m sconduct.

On New Year's Eve, 1991, H.D. went with sone friends to a
local bar in Billings, Mntana. Wile |eaving the bar she becane
separated from her friends. Di xon was outside the bar and he and
H D started talking. D xon offered her a ride hone which she
refused.

Di xon then mentioned that he knew where her friends were and
offered her a ride to find her friends. She accepted. Dixon told
her that he left his car at a trailer where he was staying. Thus,
at about 2:00 a.m, HD got into a cab with D xon and the cab
dropped them off at the trailer.

Dixon then told HD. that he did not have his car keys and
suggested that she enter the trailer since it was cold outside.
H D testified that once inside the trailer, Dixon shoved H D. down
the hallway to a bedroom where he forced her to have sexual

intercourse with him She also testified that he later forced her

to performoral sex on him



D xon admtted that the sexual acts occurred, but contended
that H D. consented to the sexual acts. A jury convicted D xon and
the District Court sentenced him to a total of thirteen years in
the Mntana State Prison, to run concurrent with a federal court
sentence inposed on him He appeals.

I

Did the District Court err by limting Dixon's cross-
exam nation of HD ?

At trial, Dixon placed H.D.’s toxicology and lab reports into
evi dence, which indicated that H D had a blood alcohol |evel of
.06 at 7:00 a.m the nmorning after the incident. H D testified
that she had consunmed a glass of wne, maybe two beers and sone
chanpagne the evening before the sexual assault, but had no al cohol
after mdnight. HD., then 20, also testified that she knew it was
illegal to use a false identification card to purchase alcohol.

During cross-examnation, Dixon's counsel asked H D if she
was aware that the legal limt of intoxication in Mntana was .10.
The prosecutor objected to the question on the grounds of
rel evance. The District Court sustained the objection and stated
that the evidence about H D ‘s intoxicated condition was relevant,
but the statutory inference of .10 was irrelevant.

Di xon argues that the court inproperly limted his cross-
exam nation of H D. He contends that the question of whether H. D
knew the legal limt of intoxication was relevant because: 1) the
State "opened the door "™ by asking about her know edge of the |aw-

the false |.D. question; and 2) the testinony was proper



i npeachment testinmony since she testified to the anount of al cohol

she had consuned.
Section 61-8-401(4), MCA states:

Upon the trial of any civil or crimnal action or
proceeding arising out of acts alleged to have been
conmitted by any person driving or in actual physical
control of a vehicle while under the influence of
al cohol, the concentration of alcohol in the person at
the time alleged, as shown by analysis of the person's
bl ood, urine, or breath, shall give rise to the follow ng

I nf erences:

(¢c) If there was at that time an alcohol
concentration of 0.10 or nore, it may be inferred that
t he person was under the influence of alcohol. The

inference is rebuttable.

The statutory inference of . 10 is only relevant in "civil or
crimnal actions . . . [in which a] person [is] driving or [is] in
actual physical control of a vehicle while under the influence of
al cohol ."  Section 61-8-401(4)(c), MA

Here, there was no evidence to show that H D. was driving or
in actual physical control of a car that night. Thus, her
know edge of the statute was irrelevant and the State's objection
was properly sustained.

Since HD testified to the anount of alcohol she consuned,
the court allowed evidence of H.D.’s intoxicated condition. In
fact, Dixon testified that H D was tipsy, but she was not drunk.
W hold that the D strict Court correctly acknow edged that
evidence of H.D.’s intoxicated condition was relevant as
i npeachment testinony, but her know edge of the statutory inference

of . 10 was irrelevant.



|l

Did the District Court err by denying Dixon's notions for a
mstrial based on alleged prosecutorial msconduct?

Dixon alleges that the prosecutor acted so inappropriately
that his m sconduct was sufficiently prejudicial to warrant a
mstrial. First, he argues that, in the presence of the jury, the
prosecutor inproperly attacked defense counsel while conducting
voir dire of the alternate jurors. The prosecutor stated:

[ Def ense counsel] asked E/ou this question, would you |ike

to be seated in . . the defendant's] chair and have
someone of your mind [on the jury]? | don't think anyone

can answer that. | _think that's a verv, verv., very wong
ouestion to ask a juror. Put yourself in place of the
def endant . | wll ask you if you wll be fair and keep

in mnd that this is an open court where we try to have
hgnesty because they're going to decide. Wuld you buy
t hat ?

(Emphasi s added.) The prosecutor also stated:

And do you wunderstand that no wtness has to be
corroborated? [Defense counsel] asked a question of one
of the jurors, would you |ook for other evidence to
determine if it were blue paint or red paint? What his
question was getting at is this. | think you could not
resolve the conflict unless you had other corroborating
evi dence, some other evidence to tell whether it was blue
paint or red paint, you understand? And | think you'll
pe instructed that you don't need corroborating evidence

to believe one wtness over another. It's nice if you
have it, but you don't need it. How many wtnesses do
you believe you wll find to an act of forcible

I nt ercourse?
After the second question, Defense counsel approached the bench and
moved for a mistrial. The court denied the notion.

Additionally, Dixon argues that the prosecutor violated an
order in limne prohibiting references to H D during trial as a

"victim." He alleges that the prosecutor acted inproperly when he



referred to HD. as a "female rape victim" (Enphasis added.)
When the District Court granted the notion in limne to
exclude any references to HD as the "victim," it stated:

| guess | worry about if | grant a motion in limne and
the word victim slips out, then where are we?

DEFENSE COUNSEL: Well, | don't think that would be
prejudicial err[or].

THE COURT: Okay. Basically you're agreeing to that; so

I'I'l grant that motion in limne and recognize we always

could be faced with a problemif it happens.

Later, in trial, the prosecutor objected to a question posed
to a detective about a knife found at the trailer. H D had
earlier testified that Dixon used a foot long knife with a wooden
handle to assault her. But, the only knife found at the trailer
was a green |lock blade knife. Defense counsel asked the detective:

Do you think under any lighting circunstances you would
conf use [ht he green | ock blade knife] for a foot |ong

knife with a wooden handl e?
PROSECUTOR:  (hjection. | think if he were a female rape
victim --

After this coment, defense counsel noved for a mstrial: the
court, however, denied the notion.
"A mstrial is appropriate only upon a denonstration of

mani f est necessity coupled with the denial of a fair and inpartial

trial." State v. Benton (1992), 251 Mnt. 401, 404, 825 p.2d 565,
567. W wll uphold a district "court’s denial of a notion for
mstrial . . . [if there is not] clear and convincing proof of
error. ® 1Id. at 567-68.

Here, Dixon has failed to establish error. Although inproper,
the prosecutor's comments were insignificant when viewed in context

6



with the entire record. W hold that the prosecutor's conmments did
not prejudice D xon and he was not denied a fair and inparti al
trial.

In fact, the bpistrict Court ensured that Dixon's right to a
fair trial was preserved. The court instructed the jury that the
comments of counsel were not evidence. The court also instructed
the jury to consider only the evidence when deciding Dixon's fate.
Thus, the jury was instructed not to use the prosecutor's comments
to decide the outcone of the case. After a careful review of the
record, we conclude the District Court properly denied D xon's
notions for a mistrial.

Affirmed.

We copcur:
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