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Chief Justice J. A Turnage delivered the Opinion of the Court.

Hel en Eisenmenger suffered serious injury after undergoing
surgery in which suture material manufactured by defendant Ethicon,
Inc., was used. She filed this product liability claim against
Ethicon in the District Court for the E ghth Judicial D strict,
Cascade County. Ethicon appeals a $2.3 mllion judgnent entered
against it. W affirm

We restate the dispositive issues as:

L. Whether the District Court erred in holding that the
statute of limtations for Eisennenger's product liability claim
agai nst Ethicon was tolled by § 27-6-702, MCA

2. \Wether the court erred in denying Ethicon's notion for
sunmary judgnent.

3. Wether the court erred in inposing a default sanction
agai nst Ethicon on the issue of liability.

On Cctober 30, 1985, Helen Ei sennenger underwent a left
carotid endarterectony at the Mntana Deaconess Medical Center (the
hospital) in Geat Falls, Mntana. Janmes E.  Mungas, MD.,
performed the surgery. The incision in Eisennenger's l|eft carotid
artery was closed using 6-0O Prol ene suture material manuf act ured
and sold by Ethicon.

Two days later, while she was resting in her hospital room,
Ei senmenger suddenly experienced bleeding in and from the surgical
site. She was returned to the operating room where Dr. Mungas
perforned a second, energency surgery to repair a broken suture in
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the carotid artery incision. After the second operation, Eisen-
menger suffered a stroke and resulting serious conplications.
There was little doubt that the broken suture caused Eisenmenger's
stroke and subsequent conplications: the question was what caused
the suture to break.

In January 1988, Ei sennenger, t hrough her guardian and
conservator, filed a product liability suit against Ethicon in the
District Court for Mntana's Eighth Judicial D strict. Ethicon
renmoved the case to federal court based on diversity jurisdiction.
That case was eventually voluntarily dismssed, after this action
was filed.

On Cctober 27, 1988, again through her guardian and conserva-
tor, Eisennenger filed a malpractice claimwth the Mntana Medi cal
Legal Panel against Dr. Mungas and the hospital. She naned Ethicon
as an "other necessary and proper part[{yl" to that claim After
the panel rendered its decision, Eisenmenger filed this action on
March 30, 1989.

Ethicon pronptly noved for summary judgnment, arguing that the
general three-year tort statute of limtations on the claim against
it had run. The court denied Ethicon's motion, holding that § 27-
6-702, MCA, tolled the statute of limtations during the Medical
Legal Panel's decision-making process and for thirty days thereaf-
ter.

Al nost three years later, in February 1992, the court entered
summary judgment in favor of Dr. Mungas and the hospital, holding

3



that the theory of res ipsa |loguitur was not applicable to the
claims against those defendants and that Eisennenger had produced
no evidence of negligence by those defendants. At the sametine,
the court denied Ethiconts motion for summary judgment on grounds
that it would be premature to rule out the admssibility of
circunstantial evidence offered by Eisennmenger to show that there
had been a manufacturing defect in the suture.

At the end of WMarch 1992, Ei sennenger deposed Ethicon's
witness Dr. olcott, a professor of surgery at Stanford University.
Dr. dcott's opinions, as stated in his deposition, clearly
supported a theory that conduct of Dr. Mungas or the hospital could
have been the cause of the suture breakage |leading to Eisennenger's
injuries. Ten days later, Eisenmenger filed a notion asking the
court to assess sanctions against Ethicon for failure to disclose
Dr. QOcott's opinions in response to discovery requests dating back
to 1988.

In its order granting Eisenmenger's notion, the court stated
that Ethicon had nade a "knowi ng conceal nent” of Dr. Ocott's
testinmony, and that, had the court known of Dr. Ocott's testinony
it was "very doubtful" that bpr Mungas's notion for summary
judgnment would have been granted. The court concluded Ei senmenger
had suffered extreme prejudice due to Ethicon's discovery abuses
and that she was entitled to sanctions. It entered a default

judgnent against Ethicon on the issue of liability.



The case was tried to a jury for purposes of determning the
amount of damages. Following the jury's verdict that Ei sennenger's
danages totaled $2,308,155, Ethicon appeals. Eisennenger and Dr.
Mungas have each raised issues on cross-appeal but, as a result of
our resolution of the issues raised by Ethicon, we do not reach
t hose issues.

| SSUE 1

Wiether the District Court erred in holding that the statute
of limtations for Ei senmenger's product liability claim against
Ethicon was tolled by § 27-6-702, MCA

Section 27-6-702, MCA, which is part of the Mntana Medi cal
Legal Panel Act (Act), provides:

The running of the applicable limtation period in a

mal practice claimis tolled upon receipt by the director

of the application for review as to all health care

providers named in the application as parties to the

panel proceeding and as to all other persons or entities

named in the application as necessary or proper parties

for any court action which mght subsequently arise out

of the same factual circunstances set forth in the

application.

Ethicon contends § 27-6-702, MCA, tolls the statute of limtations
in malpractice clainms only, and not in product liability claims
such as this one.

Ethicon's position reflects the reference, at the beginning of
the statute, to "a nalpractice claim" "Mal practice claim is
defined at § 27-6-103(5), MCA, as a claim or potential claim

"against a health care provider." "Health care provider" is



defi ned under § 27-6-103(3), MCA, to nean a physician, a dentist,
or a health care facility.

Because "nalpractice claint is defined as a claim against a
“health care provider," the statement in § 27-6-702, MCA, that the
statute of limtations is tolled as to "all health care providers
naned in the application" addresses nost "malpractice clains" as
defined in the Act. The only exception initially appears to be
mal practice clainms against health care providers not naned in the
appl i cation. However, § 27-6-702, MCA, further provides that the
tolling applies also "as to all other persons or entities naned

as necessary or proper parties for any court action . . . out
of the sanme factual circunstances.” W conclude that § 27-6-702,
MCA, is anbiguous about the types of claims for which it tolls the
statute of limtations.

If the plain words of a statute are anbiguous, the next step
in judicial interpretation of the statute is to determne the
intent of the legislature. Mntana Contractors' Aass'n. v. Dept. of
Hws. (1986), 220 Mont. 392, 394, 715 P.2d 1056, 1058. This is
acconplished by examning the legislative history of the statute,

including the title of the original bill. Montana Contractors'

Ass'n., 715 P.2d at 1058; Gaub v. MIbank Ins. Co. (1986}, 220
Mont. 424, 428, 715 p.2d 443, 445.

Section 27-6-702, MCA (1983), read:

The running of the applicable Iimtation period in a

mal practice claimis tolled upon receipt by the director

of the application for review and does not begin again
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until 30 days after the panel's final decision is entered

in the permanent files of the panel and a copy is served
upon the conplainant and his attorney by certified mail.

(Enacted 17-1314 by Sec. 14, Ch. 449, L. 1977.) The 1985 anendnent
to § 27-6-702, MCA, added the follow ng |anguage to the first

sentence of the statute:

as to all health care providers named in the application
as parties to the panel proceeding and as to all other
persons or entities named in the application as necessary
or proper parties for any court action which m ght
subsequently arise out of the sanme factual circunstances
set forth in the application. [ Emphasi s added. ]

The 1985 anendment to § 27-6-702, MCA, unquestionably created the
anmbiguity with which we are faced.
The title to the 1985 anending act and the explanation offered

wth the proposed amendnent to § 27-6-702, MCA, are instructive.

The title to the anending act stated:

AN ACT REVISING THE MONTANA MEDI CAL LEGAL PANEL ACT BY
CLARIFYING THE DEFINITIONS OF "HEALTH CARE FACILITY,"
"MALPRACTI CE CLAIM " AND "PHYSI CI AN, " CLARI FYI NG THE
ALLOCATI ON OF ASSESSMENTS AND DETERM NATION OF ASSESS-
MENTS: PROVIDING FOR A LATE FEE FOR DELI NQUENT ASSESS-
MENTS: CLARIFYING THE COWMPCSI TION OF THE PANEL: CLARIFY-
ING THE TOLLING OF THE STATUTE OF LIMTATIONS AGAINST
PARTI ES NOT PARTIES TO THE G AIM AND PROVI DI NG FOR
DISMSSAL OF CLAIMS AND THE RUNNING OF THE STATUTE OF
LI M TATI ONS:  AMENDI NG SECTIONS 27-6-103, 27-6-206, 27-6-
301, 27-6-303, 27-6-401, AND 27-6-702, MCA; AND PROVI DI NG
AN | MVEDI ATE EFFECTI VE DATE. [ Emphasis supplied. ]

Ch. 332, L. 1985. The explanation offered by the Mntana Medi cal

Legal Panel for the proposed amendment was:

The current statute is unclear as to whether the statute
does or does not toll as to those not parties to the
panel, such as nurses, under circunstances where physi-
cians in the same matter are brought before the panel.
The proposed legislation clarifies this, providing for
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the tolling of the statute as to all those parties named

in the application, whether proper health care providers

before the panel or not.

Exhibit D to mnutes of House Judiciary Commttee, February 19,
1985.

The legislative history of § 27-6-702, MCA, supports the
conclusion that the tolling provision applies not only to malprac-
tice claims, as argued by Ethicon, but also to actions against all
ot her persons or entities naned in the application as necessary or
proper parties for any court action arising out of the same facts.
This conclusion is further supported by the rule that an anbi guous
statute of limtations should be interpreted, in the interest of
justice, to allow the longer period in which to prosecute the
action. See Janes v. Buck (ldaho 1986), 727 Pp.2d 1136, 1138
(citing cases from Alaska, Hawaii, Arizona, and Utah). W note
that Ethicon has long had notice of its alleged liability in this
action, mnimzing any surprise or prejudice to it from the
interpretation we now give to § 27-6-702, MCA

In this case, the application for review of claim which
Ei sennenger filed wth the Montana Medical Legal Panel [isted
Ethicon as an "other necessary and proper part{yl." W hold that
the District Court did not err in ruling that the statute of
limtations was tolled as against Ethicon.

| SSUE 2
Whether the court erred in denying Ethicon's notion for

sunmary judgnent.



This Court's standard of review of a ruling on a notion for
summary j udgnent is the sane as a district court's standard in
ruling on such a notion: whether the record discloses genuine
i ssues of material fact, and, if not, whether the noving party is
entitled to judgment as a matter of law Rule 56(c), MRGV.P.;
Knight v. City of Mssoula (1992}, 252 Mont. 232, 243, 827 Pp.2d
1270, 1276.

Ethicon contends that Ei sennmenger and the District Court
inproperly relied on the doctrine of res ipsa loguitur in opposing
and denying its notion for summary judgnent. Ethicon correctly
states that the theory of res ipsa loguitur is not applicable in
products liability cases under a strict liability theory. Rx V.
CGeneral Mdtors Corp. (1986), 222 Mnt. 318, 332, 723 Pp.2d 195, 204.
But neither the District Court nor Eisenmenger relied solely on
that theory. They also relied upon a theory of strict liability.

Ei sennenger admts that, at the tine Ethicon nmoved for summary
judgnent, she had no direct evidence that the suture which broke
was defective. However, she maintains she had sufficient circum
stantial evidence that the suture was defective to preclude summary
judgment. A claim of product defect may be proven by circunstan-
tial evidence. Brandenburger v. Toyota Mtor Sales, U S A, Inc.
(1973), 162 Mnt. 506, 517, 513 Pp.2d 268, 274.

The broken suture was thrown away during Eisennmenger's second
surgery. As pointed out in Ei sennenger's brief opposing Ethicon's
motion for summary judgnent, the only direct evidence concerning
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the break in this suture was Dr. Mungas's deposition testinony that
the suture broke at its mdpoint, or between the knots. Eisen-
menger cites evidence it produced that, if stress is applied to a
nondef ective suture, the suture wll break at the knot, rather than
between the knots. Thus, Eisennenger argues, the testinony of Dr.
Mungas WasS evidence that the suture was either defective or m shan-
dled. Al of the persons assisting with the surgery denied having
observed or done anything that damaged or otherw se conpronm sed the
suture. No direct evidence was produced to contradict their
testimony, and their credibility on this issue is a question of
fact.

Ei sennenger also points to circunstantial evidence she
marshalled concerning other incidents of failure of Ethicon's
Prolene 6-O suture material. Ethicon argues that this evidence is
i nadm ssi bl e. However, in denying Ethicon's notion for sumary
judgnent, the District Court stated that it had not yet determ ned
whether all of the evidence of other incidents of suture failure
woul d be admissible. Al reasonable inferences from the offered
proof are to be drawn in favor of the party opposing summary
judgnment. Reaves V. Reinbold (1980), 189 Mont. 284, 287, 615 Pp.2d
896, 898.

We hold that the court did not err in ruling that Ei senmenger
denonstrated issues of material fact precluding the entry of

sunmmary judgnent in favor of Ethicon.
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| SSUE 3
Wet her the court erred in inposing a default sanction
agai nst Ethicon on the issue of liability.

Ei senmenger's notion for sanctions was nade under Rule 37(d),
MR Cv.P., which authorizes a district court to award sanctions:

if aparty . . . fails (1) to appear before the officer

who is to take the deposition, after being served with a

proper notice, or (2) to serve answers or objections to

Interrogatories submtted under Rule 33, after proper

service of the interrogatories, or (3) to serve a witten

response to a request for inspection submtted under Rule

34, after proper service of the request[.]

Ethicon urges that subsection (d) would apply only if it had failed
completely to answer interrogatories. In support of its position,
it cites several cases decided under Rule 37(b), Fed.R Cv.P. The
value of those cases as precedent is distinctly limted because
they were decided under a different subsection of the federal, not
the state, rule.

In Vehrs v. Piguette (1984), 210 Mont. 386, 684 P.2d 476, this
Court affirnmed Rule 37(d) sanctions for unsigned, late, not-fully-
responsive answers to interrogatories. Therefore, a conplete
failure to answer interrogatories or otherw se respond to discovery
requests is not required before sanctions are allowed under Rule
37(d), MR CGv.P. W conclude the District Court had the power to
award sanctions in this case. W next exam ne whether the sanction
of default judgnent was justified.

In Audit Services v. Kraus Construction, Inc. (1980), 189
Mnt. 94, 615 p.2d 183, this Court guoted with approval and applied
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the following standard for entering a default judgnent as a
sanction under Rule 37, MR GvV.P.:

[Tlhe default judgnent nust nornmally be viewed as
avail abl e only when the adversary process has been halted
because of an essentially unresponsive party. In that
i nstance, the diligent party nust be protected |est he be
faced with intermnable delay and continued uncertainty
as to his rights. The default judgnent renedy serves as
such a protection. Furthernore, the possibility of a
default 1s a deterrent to those parties who choose del ay
asd %art of their litigative strategy[.][Citation omit-
ted.

o

Audit Services, 615 p.2d at 187-88. Ethicon cites Audit Services

as authority that default judgment is proper only when there has
been a conplete failure to respond to discovery requests. But the
| ast sentence quoted above supports a broader interpretation
allowi ng default judgnment as a sanction for other severe and
del i berate discovery abuse.

Qur standard of review of sanctions inposed for discovery
abuses is whether the district court abused its discretion. First
Bank (N.A.) = Billings v. Heidema (1986), 219 Mnt. 373, 711 p.2d
1384, In discussing the district courts' ability to decide when
sanctions are appropriate and how severe those sanctions should be,
this Court has said:

This Court has addressed the inposition of Rule 37,

MR Civ.P., sanctions several tines in the recent past.

The primary thread binding each of those decisions is the

deference this Court gives to the decision of the trial

judges. . . . The trial judge is in the best position to
know . . . which parties callously disregard the rights

of their opponents and other litigants seeking their day

in court. The trial judge is also in the best position
to determne which sanction is the nost appropriate.
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Dassori v. Ray Stanley Chevrolet Co. (1986), 224 Mnt. 178, 179-80,
728 p.2d 430, 431.

In his March 1992 deposition, Dr. QOcott testified concerning
eight problens he saw with the Ei sennenger case: (1) that Dr.
Mungas used a "substandard technique" of tying the suture: (2 and
3) that there was no indication for the first surgery perforned,
either by synptons or the results of the arteriogram (4) the
arteriogram and the operation should not have both been done on the
same day: (5) in the second operation, Heparin was wongly given
after, not before, clanmps were applied: (6) in the second opera-
tion, the arteriotomy was not conpletely reopened: (7) a patch was
not used in redoing the arteriotony; and (8) there was inappro-
priate nonitoring during and follow ng the second surgery. Dr.
Ocott testified he was given the Ei sennenger case for review
sonetime in 1988 and that he advised Ethicon's counsel, win
general ," of his opinions on these eight problens "in 1988."

In June 1990, by which date Dr. Ocott clearly had inforned
Ethicon's counsel of his opinion, Ethicon answered detailed
discovery requests by Ei sennenger. Ethicon's answers were
described by the District Court in its sanction order as *"incom-
plete and evasive." Ethicon objected to an interrogatory about
whether it took the position that Dr. Mungas failed to take the
necessary precautions in using the suture, on grounds that the term
"necessary precautions”" was undefined. Ethicon stated that it was
"unable to respond" to interrogatories about whether it contended
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that Dr. Mungas inproperly tied the suture or that any act or
om ssion of Dr. Mungas or an enployee of the hospital caused or
contributed to Eisenmenger's stroke. Ethicon further stated that
it was "unable to comrent on the specifics of Dr. Mungas' handling
of the suture and the role of that handling in explaining the
suture failure.”

In answer to an interrogatory asking it to set forth "each
factor which you contend substantially contributed" to Eisenmen-
ger's post-operative stroke, Ethicon responded:

Many factors may contribute including age, history,

smoki ng, general physical condition, wound dehiscence,

and post-operative conplications anong many ot her

possible factors. Ethicon intends to examne these as

wel | as all other possibilities and may, depending on the

outcome, offer expert nmedical opinion on this subject.

Dr. Olcott's nane was first disclosed as a potential expert
wi tness who mght be called at trial on August 30, 1991. On
Decenmber 9, 1991, Ethicon and its attorney made the follow ng

di scovery responses:

Interrosatorv_No. 1: Is it your contention that
Def endant James E. Mungas caused or contributed to the
injuries or danages allegedly suffered or sustained by
the Plaintiff, as nore fully described in her Conplaint?
If so, please set forth with particularity and in detail:

(a) each and every fact supporting this contention;

(b) the identity of any and all persons who could
or would testify as to the truthfulness of this conten-
tion: and

(cy the identity of all witings, notes, letter,

records, or any other docunment which could or would
support the truthfulness of this contention.
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RESPONSE TO | NTERROGATORY NO.  1: (a) Based on its
i nvestigation of the postoperative dehiscence experienced
by plaintiff followng her surgery in Cctober 1985,
Ethicon contends that such dehiscence was not due to any
I nherent property of PROLENE* suture material or to
Et hicon's manufacturing procedures or |abeling inform-
tion, but rather to inadvertent suture damage or mi shan-
dling during its use, the precise nature of which is
unavoi dably unknown to Ethicon, by one of the individuals
present in the operating room at the time of surgery, or
to the surgical technique enployed by one of those sane
i ndi vi dual s. Ethicon exercised no control over the
suture after it left Ethicon's facility. Ethicon was not
present duringb the time the suture was received, stored
and handl ed by personnel from MDMC prior to its use
during the surgery in question. Ethicon was not present
in the operating room either during the initial operative
rocedure or the arteriotony repair, when the suture was

andl ed by operating room personnel! including Dr.
Mungas, on nultiple occasions and cane into contact wth
a variety of surgical instruments. Because the suture

utilized in the initial closure of the arteriotony was
throwmn away by M. [sic] Mungas, MDMC enpl oyees or other
operating room personnel, Ethicon was deprived of the
opportunity to examine this crucial piece of evidence,
from which the cause of the dehiscence could be obtained.
Mreover, because Dr. Mungas, MDMC enpl oyees or ot her
operating room personnel did not keep track of the |ot
nunber from which the suture in question came, Ethicon
was further deprived of the opportunity to denmonstrate
that such lot In particular met with Ethicon's nanufac-
turing and quality control/quality assurance specifica-
tions in every respect. Thus, although Dr. Mungas was
among those present in the operating room whose suture
handling or surgical technique may have inadvertently
caused or contributed to plaintiff's damges, or who,
directly or indirectly, my have inadvertently m shan-
dled, msused, altered or otherwise changed the suture
material in guestion, Ethicon cannot say that Dr. Mungas
was the sole individual responsible for the dehiscence.
Neverthel ess, no PROLENE#* 6/0 suture nmaterial returned to
Ethicon following an alleged postoperative dehiscence has
failed to meet USP or Ethicon specifications, and Ethicon
is of the opinion that the suture in this case was within
USP and Ethicon specifications and has no present
information or evidence to the contrary.

(b) Al the individuals disclosed in the nedical
records or known to plaintiff and to Ethicon's co-
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defendants as well as those individuals disclosed in

Ethicon's responses to the parties' discovery requests

and/ or the depositions of Ethicon's enployees in this

case.

(c) Al witten information produced or discovered

in this case by all parties or available to the parties

in the nedical and scientific literature.

On the sane date, Ethicon answered an interrogatory requesting
I nformation concerning the substance of and supporting facts for
any expert opinions concerning mshandling, msuse, or alteration
of the suture material by Dr. Mungas. In its response, Ethicon
nerely referred to the above answer and to its expert wtness
di scl osure, which set forth only the names of the experts. It
provided no further information.

Summary judgment was entered in favor of Dr. Mungas and the
hospital some six nmonths after Ethicon disclosed Dr. Ocott as an
expert W tness. During those nmonths, Ethicon did not update its
di scovery responses to disclose Dr. Ocott's opinions, despite its
clear duty to do so under Rule 26(e), MRCvVv.P. Dr. QOcott was
not made available to be deposed until a nonth after Dr. Mungas and
the hospital had been dismssed from this |awsuit. By that tine,
severe prejudice bad already occurred to Eisennenger, and the court
had few options for appropriate and neaningful sanctions against
Ethicon. As the court stated, it was "very doubtful"” that Dr.

Mungas's nmotion for summary judgnment would have been made or

granted if Dr. Qdcott's opinion had been disclosed. Et hi con's
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di scovery abuses therefore directly interfered with a correct
decision in the case.

Ethicon also argues that the evidence it wthheld only
incul pated Dr. Mungas, and that withholding the evidence did not
prejudi ce Eisenmenger's case agai nst Ethicon. However, as the
District Court recognized and Ethicon admts, Ethicon would, if
al l owed, seek to use the conceal ed evidence at trial as relevant to
causati on. The concealed evidence clearly went to the heart of
Et hicon's defense to Eisennmenger's claim

This is not a situation where the "wrong" questions were asked
in discovery and the critical answers were thereafter artfully
avoided. There was nothing nore which could have been asked in
order to elicit from Ethicon the substance of Dr. Olcott's opinion.
We conclude that the above answers to interrogatories and the
failure to supplenent the sane denonstrate intolerable gamesmanship
and obstructiveness on the part of Ethicon. Playing |oose and fast
with the rules of discovery, in the guise of advocacy, is equiva-
lent to playing Russian roulette with only one chanber enpty--it
cannot be relied upon to lead to a favorable result.

The record supports the  District Court's finding that
Ethicon's failure to respond to discovery requests was wllful and
in bad faith. This failure caused severe prejudice to E senmenger
on an issue central to the case. W hold that the District Court
did not abuse its discretion in inmposing the sanction of default
judgment on the issue of liability.

17



Finally, Ethicon contends it was deprived of its right to due
process through entry of the default judgment as a sanction. It
argues that Securities and Exchange Conmi ssion v. Seaboard Corp.
(9th Gr. 1982), 666 F.2d 414, establishes that due process allows
a sanction of default judgnment only in response to a conplete
failure to produce requested evidence. W disagree. The basis for
the holding in Seaboard was that the sanction in that case was
i mposed for failure to obey a court order to pay a fine arising out
of discovery violations. The discovery requests had been conplied

with by the time sanctions were inposed. Seaboard, 666 F.2d at

417. In contrast, Ethicon never fairly answered the discovery
requests at issue here.

Ethicon also clains due process requires that default judgnent
as a sanction for discovery abuse is only proper if the refusal to
respond to discovery requests gives rise to a presunption that the
party had no evidence on the point in question, citing Hamond
Packing Co. v. Arkansas (1909), 212 U S. 322, 29 S .. 370, 53
L.Ed. 530. Hanmond does not establish such a blanket rule. The
holding therein that the creation of such a presunption neets the
requi rements of due process is not equivalent to a holding that the
creation of such a presunption is required for purposes of due
process.

Due process requires that default may not be inposed absent
W llfulness, bad faith, or fault. Societe Internationale v. Rogers
(1958), 357 U.S. 197, 212, 78 S.Ct. 1087, 1096, 2 L.Ed.2d 1255,
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1267. Here, as stated above, the court found that Ethicon's
actions in giving evasive and inconplete answers to discovery
requests and in failing to suppl enent those answers "have been
willful and in bad faith." In this case, the sanction of default
judgnent enforces due process by preventing Ethicon from profiting
by its discovery abuse and by assuring due process to the opposing
parties whose rights have been prejudiced. W hold that Ethicon's
due process rights were not violated when the court ordered a

sanction of default judgment on the issue of liability.

///f

Chief Justlce

Af firned.

Tce:
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Justice Janes C. Nelson respectfully dissents fromthe Court's
opinion on Issue 1 and, consistent with that position, does not
reach Issues 2 or 3.

While | acknowl edge that the legislature's anendments to § 27-
6-702, MCA, in 1985, created an anbiguity, | submt that we have
erroneously resolved that anbiguity on the basis of what we
perceive to be the intention of the legislature as derived from a
| egislative history that is, at best, inconclusive. In so doing,
| suggest that we have inpernissibly inserted into the tolling
provisions of the statute by inplication, a class of clains that
the legislature did not include by specific |anguage or, in default
of that, by a clearly expressed intention. Section |-2Z-101, MCA

In order to fully appreciate what the 1985 anendment did and
did not acconplish, it is necessary to exanmine the amended § 27-6-
702, MCA (1987), in the context of the entire Mntana Medical Legal
Panel Act (Act), rather than focusing, as does the Court's opinion,
on sinply the statute itself.’

Section 27-6-102, MCA, defines the purpose of the Act as
follows:

The purpose of this chapter is to prevent where possible

the filing in court of actions against health care

providers and their enployees for professional [liability

In situations where the facts do not permt at |east a

reasonabl e inference of malpractice and to make possible
the fair and equitable disposition of such clains against

"Unless otherwise specificall ment i oned, all statutory
references to the Act are to the 1987 version, since that is the
version that was in effect when Eisennenger filed her nalpractice
claimw th the panel and when she filed her second conpl ai nt
agai nst Ethicon. Also, all enphasis in the cited statutes has been
supplied by the author.
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health care providers as are or reasonably may be well
founded.

Section 27-6-103, MCA, defines various ternms used in the Act.
O inmportance here are the follow ng:

(2) "Health care facility" means a facility . . . licensed
as a health care facility wunder Title 50, chapter 5.

(3) "Health care provider" means a physician, a dentist,
or a health care facility.

(4) "Hospital" neans a hospital as defined in 50-5-101.

éf) ~ "Ml practice clainf neans any claimor potential
aim of a claimant against a health care provider for
medical or dental treatment, lack of medical or dental
treatnent, or other alleged departure from accepted
standards of health care which proximately results in
damage to the claimant, whether the claimant's claim or
otential claim sounds in tort or contract, and includes
ut is not limted to allegations of battery or w ongful

deat h.
(7). "Physician" means: [in pertinent part] (a)...an
individual licensed to practice nedicine under the

provisions of Title 37, chapter 3,
Section 27-6-105, MCA, provides, in pertinent part, that:

The [Montana Medical |egal] panel shall review all
mal practice clainms or potential <clainm against health
care providers .

Section 27-6-302, MCA, provides, in pertinent part, that:

The application [to the panel] shall contain the
following: (1) a statement in reasonable detail of the
el ements of the health care provider's conduct wWhich are
believed to constitute a malpractice claim the dates the
conduct occurred, and the names and addresses of all
physicians, dentists, and hospitals having contact wth
the claimant and all wtnesses;

Section 27-G 304, MCA, provides, in pertinent part, that:

In instances where applications are received enploying a
theory of respondeat superior or sone other derivative
theory of recovery, the director shall forward the
application to the state professional soci eti es,
associ ations, or licensing boards of both the individual
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health care provider whose aIIe%ednalpractice caused the
application to be filed and the health care provider
named a respondent as enployer, naster, or principal.

Section 27-6-502, MCA, provides, in pertinent part, that

(1) At the time set for hearing, the claimant submtting
the case for review shall Dbe present and shall nake a
brief introduction of his case, including a resunme of the
facts constituting the alleged professional malpractice
which he is prepared to prove. he health care provider
agai nst whomthe claimis brought and his attorney may be
present and may neke an introductory statement of his
case.

Section 27-6-602, MCA, provides, in pertinent part, that:

Upon consideration of all the relevant material, the
panel shall decide whether there is: (1) substantial
evidence that the acts conplained of occurred and that
they constitute malpractice: :

Section 27-6-701, MCA, provides that:

No mal practice claim may be filed in any court against a
health care provider before an application is mde to the
panel and its decision is rendered.

Section 27-6-702, MCA, provides in pertinent part:

The running of the applicable Iimtation period in a
mal practice claimis tolled upon receipt by the director
of the application for review as to all health care
providers named in the application as parties to the
panel proceeding and as to all other persons or entities
named in the application as necessary or proper parties
for any court action which mght subsequently arise out
of the sanme factual circunstances set forth in the
application. The running of the applicable limtation
period in a nalpractice claim does not begin again until

30 days after either an order of dismssal, with or
wi thout prejudice against refiling, is issued from the
panel chairman, or from the director upon the consent of
the parties to the claim or the panel's final decision,

whi chever occurs first, is entered in the permanent files
of the panel and a copy is served upon the conplainant or

his attorney if he is represented by counsel, by
certified mil.

Reading the plain language in the Act, wthout referring to
any past or recent legislative history, and using the terns of art
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as those are defined in the Act, several conclusions follow

First, the purpose of the Act is to screen and prevent the
filing in court of ill-founded clains for professional acts or
onmissions against health care providers, which are defined to
include only (i) physicians, (ii) dentists and (iii) |icensed
facilities. Sections 27-G 102, 27-6-103(2), (3) and (7), MCA
Ethicon, being none of those, is not an entity subject to the
protection of the Act.

Second, the professional act or omssion (regardless of
whet her the theory is tort or contract) which is to be screened is
“mal practice" -- a termof art, defined in the Act as a claim or
potential claim for medical treatment or other alleged departure
from accepted standards of health care. Section 27-6-103(5), MCA

The act or omission alleged to have been commtted by Ethicon
does not involve providing nedical treatnent or health care.
Ethicon is alleged to have inproperly nanufactured a product --
specifically, a surgical suture.

Third, the panel can only consider, hear and rule upon
mal practice clains filed against health care providers. Sections
27- G105, 27-6-302, 27-6-304, 27-6-502, 27-6-602, MCA. Ethicon IS
neither an entity subject to the jurisdiction of the panel, nor are
Its alleged acts or omssions subject to panel review, as defined
in the Act.

Fourth, claimants are required to submt their claim or
potential claimfor "mal practice" against a "health care provider"

to the panel before filing the claimin court. Sections 27-6-301,
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27-6-302 and 27-6-701, MCA. There is nothing in the Act, however,

to preclude a claimant from filing a related products liability
suit in court at any time within the applicable statute of
limtations, since the panel has no jurisdiction or revi ew
authority over any sorts of clains, except nal practice cl ai ns.

Fifth, the tolling of the statute of Ilimtations under § 27-6-

702, MCA, obviously applies to a "... nalpractice claim . . . as to
all [ naned] health care providers...". Mor eover, under the 1985
amendnent, the statute of Ilimtations is also tolled as to "... all

other persons or entities named in the application as necessary or

proper parties for any court action which mght subsequently arise

out of t he same factual circunst ances set forth in the
application."” Section  27-6-702, MCA. The critical question is,
however, "for what claim is the statute of I|imtations tolled?"

To answer that question, it 1is necessary to read the phrase

added by the 1985 amendnment iin the context of the existing
qualifying language of the statute both before and after the added
phr ase. First, the only "gclaim" that is referred to in § 27-6-702,

MCA, (and, in fat-t, the only "clain" referred to in the entire Act)

is the claim for “"nalpractice," a defined term of art -- which
Ethicon, by that definition, cannot commt.

Second, according to § 27-6-702, MCA, the nmmlpractice claim is

toll ed:

(i) as to "health care providers," which, again, is a defined

term of art which does not include Ethicon; and

(ii) "ag to all other persons or entities named in the
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application as necessary or proper parties" -- which Ethicon could
be, if it <could commt “"nalpractice” as defined by the Act.

Third, while the "court action which mght subsequently arise

out of the sanme factual circunstances” mght, arguably, include a
products liability claim again, the only claim for which the
statute of limtations is tolled is the_nalpractice claim That

conclusion is  buttressed by the sentence which immediately follows

the phrase added in 1985 which states that *"[t]he running of the

applicable Ilimtation period in_a malpractice claim does not begin
again wuntil 30 days after...". Section 27-G 702, MCA. Since the
statute is very specific about when the statute of Ilimtations on
the malpractice claim beqgins to run again, it begs the question,

assum ng arguendo that «clainms besides the malpractice claim are
tolled, when the statute of [imtations on those latter clains
begins to run after the panel's decision. The statute is silent on
that point.

Therein lies the anbiguity. Section 27-6-702, MCA, does not

specify any other _claim besides the _malpractice claim for which

the statute of l[imtations is tolled, nor does it refer to any

other ¢laim, besides the _nmalpractice claim on which the applicable
limtation period begins to run again after the 30 days specified
in the statute has el apsed.

From a plain reading of the entire Act, in context and w thout
resort to legislative history, one necessarily concludes that the
Act, including its tolling provisions, only applies to nalpractice

claims involving health <care providers.
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What, then, did the 1985 anmendnment acconplish? It is an
established rule of statutory construction that we presune that the
| egislature would not pass neaningless legislation, and that we
nmust harnoni ze statutes relating to the same subject, giving effect
to each. Montana Contractors' Ass'n, Inc. v, Departnent of
Hi ghways (1986), 220 Mont. 392, 395 715 p.2d 1056, 1058

Furt her nor e, § 1-2-101, MCA, mandates that ™"[w]here there are

sever al provi sions or particulars, [in a statute] such a
construction is, if possible, to be adopted as will give effect to
all." Hence, the need to resort to legislative history. Under the

Court's rationale, there is no other way to give effect to the
added | anguage, absent giving it the construction which this Court
has on the basis of what we perceive to be the intent of the
| egislature as gathered from the |egislative history.

Wre the legislature's intent clear, | wuld agree with the
Court's interpretation of the statute. | do not concede, however,
that the legislative history is as clearly indicative of the
legislature's intent in enacting the 1985 anendnments as our opinion
seens to suggest.

Literally, the only group of persons actually referred to in
the legislative history to HB 738 (enacted as Ch. 332, L. 1985) as
being included within the added tolling |anguage, are nurses --
who, according to the legislative history, did not want to be
covered by the panel. See mnutes of the House Judiciary Conmmttee
hearing on HB 738, February 19, 1985. There is no discussion in

the history as to what sorts of_claims the legislature intended
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would be <covered under the added tolling |anguage. The Act itself
is silent as to who or what are "necessary or pr oper parties for

any court action which mght subsequently arise out of the sane

factual circunstances set forth in the application." Section 27-g&~
702, MCA It can hardly be denied that the "factual circunstances"”
before the panel deal wth malpractice. At nost, it appears that
the legislature arguabl y intended to toll the statute of

limtations as to enployees of the health care provider, e.g.
nurses.

If it was the legislature's intention, by enacting the
addi ti onal phraseology in § 27-6-702, MCA, to bring persons or
entities other than health <care providers within the tolling
provisions of the statute, then the legislature nerely needed to

broaden the scope of the statute to include _clains other than

mal practice clains. Unfortunately, it failed to do that.

What the legislature did was change only one part of the
statute -- it expanded the tolling provisions of the statute to
include Y,,.other persons or entities named in the application as
necessary or pr oper parties...", but it left the only claims tolled
as being those in "malpractice" which, by definition, cannot be
commtted for purposes of the Act by persons or entities who are
not physicians, dentists and health care facilities.

On  bal ance, given the existing qualifying |anguage preceding
and following the language which was added by the legislature in
1985 to § 27-6-702, MCA; reading that section in the context of the

entire Act: and given that the 1985 legislature nade a nunber of
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other changes in the Act, it seens nore appropriate to conclude

that if the legislature intended to include all parties and alil

clainmse within the tolling provisions of the statute, that it would
have nmade the necessary changes in other provisions of the Act to
clearly effect that intention which we now find inplicit in the
legislative history. | have difficulty in reading into the statute
| anguage which broadens the types of clains tolled on the basis of
divining legislative intent from a legislative history that is, at
best, inconclusive.

It should be apparent that the statutory amendment suffers
from some mgjor drafting flaws which provide a trap for the unwary.
Plaintiff understandably relied on what the statute, at quick
perusal, seens to say. Simlarly, Ethicon can hardly be faulted
for reading the statute with a great deal nore care than that with
whi ch the amendnment was drafted. But for the District Court's and
this Court's generous interpretation of the anended |anguage to
give effect to what is the perceived legislative intent behind the
1985 anendnent, plaintiff would be out of court. The Court's
interpretation of the statute saves plaintiff's case, but the
| anguage added to § 27-6-702, MCA, still remains anbiguous,
confusing and out of context with other provisions of the Act.

Hopeful ly, § 27-6-702, MCA, wll be further anmended and the
| egislature's intent, whatever that actually is, wll be nade

¢

clearly evident in the |anguage of the s

tute itse




