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Justice Terry N Trieweiler delivered the opinion of the Court.
Appellant Terry L. H Il petitioned the District Court for the
Thirteenth  Judici al District in Yellowstone County for a

nodi fication of the child custody and support provisions of the

parties' May 22, 1990, settl enment agr eenment and decree of
di ssol uti on. Prior to the hearing, the parties stipulated to
future child custody arrangenments and support obligations. The

District Court approved the oral stipulation of the parties wth
regard to future child support, but refused to award Terry child
support retroactive to the date of the petition for nodification.
Terry appeals. W affirmin part, reverse in part, and remand for
further proceedings.

The following issues are raised on appeal:

1. Did the District Court abuse its discretion when it
ordered child support in accordance with the oral stipulation
entered into by the parties on August 30, 1993?

2. Did the District Court abuse its discretion when it
refused to award child support retroactive to the date the petition
for nodification was filed?

3. Should the District Court have awarded attorney fees to
Terry pursuant to the parties' settlenent agreement and dissolution
decree?

The parties' marriage was di ssolved on May 22, 1990. The
final decree incorporated a child custody and property settlenment

agreement entered into by the parties on April 16, 1990. At the



time of dissolution, Terry and Ronald had two m nor children,
Brendon, age 10, and Coulter, age 8.

The original decree provided for joint custody, made Terry
primary residential custodian, and required Ronald to pay child
support in the amunt of $200 per child per nonth. After the
dissolution, the residential status of the children changed on
several occasions. Thereafter, the parties stipulated to a
modi fication of the custody and support provisions of the original
agreenent . The stipul ation provided that Ronald would be the
primary physical custodian of both children and would receive $33
per child per nmonth for support from Terry. The stipulation also
provided that Ronald would pay to Terry the sum of $1800 as "full
and final paynent of all child support owed to her through Cctober
of 1992." That stipulation was adopted by order of the court dated
Novenber 12, 1992.

G rcunstances changed again, and both minor children returned
to live wth Terry. On January 29, 1993, Terry filed a petition
for nodification of custody in which she requested that Ronald be
ordered to pay child support in the amount set forth in the
original decree or in the anpbunt necessary to conply with the child
support guidelines. Although the parties attenpted to reach an
agreenent subsequent to the date on which the petition was filed,
they were unable to resolve their differences regarding child
support obligations. Therefore, the matter was set for hearing on

August 30, 1993.



Brendon and Coulter continued to reside with Terry until
June 1993, and then began to split their tinme between the two
resi dences. They continued this arrangement throughout the summer
nmont hs. No child support paynents were nmade by either party
subsequent to the date of the petition.

The parties eventually agreed on a custody arrangenent for
their sons which left two issues to be resolved at the hearing:
(1) future support obligations, and (2) whether Terry was entitled
to support retroactive to the date the petition was filed. Pri or
to the hearing, each party submtted child support cal cul ation
wor ksheets utilizing real and inputed income figures for the
court's determination of the parties' appropriate child support
obl i gati ons.

On the date of the scheduled hearing, following a conference
with the District Court Judge, the parties agreed to base child
support cal culations on their average incomes for the previous
three vyears. Utilizing calculations that Terry's attorney had
prepared based on three-year incone averages, the parties, in open
court, accepted those calculations and stipulated to the anount of
child support which resulted from those calculations. Ronal d' s
counsel was instructed to reduce the stipulation to witing
following the hearing. The court then heard testinmony on the issue
of  retroactive support.

Subsequent to the hearing, Terry refused to sign the

stipulation prepared by Ronald' s counsel, based on her contention



that the calculations originally prepared by her attorney were
i ncorrect. On Septenmber 23, 1993, Terry submtted anended
calculations which she requested the court to wuse in its
determination of child support obligations. She alleged that the
initial support calculations were neither in accordance with the
child support guidelines nor the stipulation of the parties because
an erroneous three-year inconme average for Ronald was used.

The District Court issued its findings of fact and concl usions
of law on Novenber 10, 1993, and issued an anmended order on
Novenber 15, 1993. The court rejected the recalculations of child
support that had been requested by Terry, and adopted the figures
agreed upon prior to the hearing. In pertinent part, the court
stated the following in its anmended order:

On August 30th, 1993, the above-naned parties, wth

counsel, appeared before this court, whereupon, t he
parties entered into a stipulation for future child
support. Counsel for Ronald S. Hll was to reduce the

stipulation to witing, which he did, and forwarded the
proposed stipulation and order to counsel for Terry L.
Hll on Septenber 1, 1993. After some delay, counsel for
Terry advised that she did not agree wth the

stipulation. . . . It appeared that there was a
di sagreenent with the stipulation and order as prepared
by counsel for Ronald S. Hill. Accordingly, the court

obtained a transcript of the stipulation by the parties
and notes that the stipulation as prepared by counsel for
Ronald S. Hill conforms to the stipulation nmade on the
record. The court also notes that each party was asked
by the court if the stipulation was agreeable with them
each answered in the affirmative. The court then advised
the parties that, "it is a done deal as_ of now.,"
Accordingly, said stipulation is incorporated in this
order as follows:




4. When Ronald S. Hill (herein Ronald) has residential
custody of one child, and Terry L. [HIl] Whitten (herein
Terry) has residential custody of one child, Ronald shall
pay Terry the sum of $100 per nonth in child support.

5. When Terry has residential custody of both children
Ronal d shall pay Terry the sum of $400 per nonth in child
support.

6. Wien Ronald has residential custody of both

children, Terry shall pay Ronald the sum of $146 per
month is child support.

Further, the court denied Terry's request for child support
retroactive to the date notice was given of the notion to nodify.
In its order, the court took into consideration the allegations
raised by Ronald that even though he had paid $1800 previously by
stipulation, he had not actually owed that anount of past child
support. However, during the trial when evidence was adduced
concerning that earlier stipulation, the court had stated that any
di spute about the previous amunt of past due child support had

been resolved by stipulation, was resjudicata, and would not be

considered by the court.

Terry filed conbined notions requesting the court to amend its
findings and to grant a new trial. The bases for these notions
were that the court's determnation of child support was erroneous
and was not in accordance with the child support guidelines, and
the court's denial of retroactive child support was based upon
evidence which it had specifically rejected during the hearing. By

order dated Decenber 16, 1993, Terry's notions were denied. From



the court's findings, conclusions and order, and the denial of her
post-trial notions, Terry appeals.
| SSUE 1
Did the District Court abuse its discretion when it ordered
child support in accordance with the oral stipulation entered into
by the parties on August 30, 19937
The standard of review for nmodification of a child support

award is whether the district court abused its discretion. Inre
Marriage of D.F.D. and D.G.D.(1993), 261 Mont. 186, 203, 862 P.2d4 368,
378; In re Marriage of Purkett (1986), 222 Mont. 225, 229, 721 p.2d 349,

351. \Whenever a court nodifies an order concerning child support,
the court nust apply the uniform child support guidelines adopted
by the Departnent of Social and Rehabilitation Services. Section
40-4-204(3)(a), MCA (1991).

In this instance, during a prehearing conference with the
presiding judge, the parties stipulated to respective child support
obl i gati ons which were cal culated in accordance with the child
support guidelines using an agreed upon three-year inconme average.
However, when this stipulation was reduced to witing, Terry
refused to sign the agreenment, alleging that the anounts stipul ated
to were derived from an erroneous inconme average. The District
Court rejected Terry's request to amend the calcul ations and

ordered child support in accordance with the oral stipulation.



Terry contends that the stipulation was based on an incorrect
three-year inconme average, and therefore, the court-ordered support
amounts do not conport with the guidelines. In addition to the
statutory nandate which requires a court to apply the guidelines,
she notes that Rule 46.30.1507(5), ARM, does not allow a court to
base a determnation of child support on an oral stipulation which
varies from the guidelines.

However, we conclude that Terryrs reliance on Rule
46.30.1507(5), ARM, is msplaced. The rule requires that if the
parties stipulate or agree to vary from the guidelines, the
stipulation, anong other requirenents, nust be in witing and
signed by both parties before a court can accept the stipulation.
Here, the parties' stipulation was not an agreement to vary from
the guidelines. Rather, the parties stipulated to use three-year
i ncone averages which were conputed by Terry to arrive at the
amount of child support due under the guidelines. Terry makes no
argunent that if we assune those figures to be correct, the
gui del ines have not been correctly applied. W conclude that the
stipulation involved in this case is not the type of stipulation
enconpassed by the administrative rule upon which Terry relies.
Therefore, Rule 46.30.1507(5), ARM is inapplicable in this
I nst ance.

The issue on review is whether the court properly determ ned

child support obligations on the basis of the factors set out in



§ 40-4-204, MCA (1991), and in an anmount consistent with the

uni form child support guidelines. InreMarriage of Wackler (1993) , 258

Mont. 12, 850 P.2d 963. Here, the parties stipulated to facts
which were then relied on to establish the appropriate amounts of
child support according to the guidelines. Once the parties
entered into this stipulation, the court refused to allow Terry to
unilaterally change facts upon which the stipulation was based.
This Court has previously held that a court can rely on the
terms of a stipulation provided the stipulation is not contrary to

law, court rule, or public policy. In re Mariage of Sullivan (1993), 258
Mont. 531, 539, 853 Pp.,2d 1194, 1199; School District No. 4 v. Colburg

(1976), 169 Mnt. 368, 372, 547 Pp.2d 84, 86-87. Al t hough we nade

clear in Jensen v. Jensen{1981), 192 Mont. 547, 629 p.2d 765, that a

court is not bound by an agreenent concerning child support where
the welfare of the children is concerned, there is no evidence in
this situation that the parties' stipulation regarding child
support is contrary to law, court rule, or public policy, or that
enforcenent of the stipulation would endanger the children's
wel fare. The stipulation nerely served the purpose of elimnating
certain proof that would otherw se have been necessary in order to
cal cul ate each parent's support obligations.

Therefore, we conclude that the District Court did not err by
accepting the parties' factual stipulation. Nor did it err when it

held Terry to the stipulation by rejecting her request to



unilaterally alter this figure once an agreenent in good faith had
been reached and the hearing had proceeded in reliance on that
agr eenent .

On this basis, we hold that the court did not abuse its
discretion when it ordered child support in anounts consistent wth
the stipulation made by the parties on August 30, 1993.

| SSUE 2

Did the District Court abuse its discretion when it refused
to award child support retroactive to the date the petition for
modi fication was filed?

Terry contends that she had custody of one or both children
from January 1993 wuntil the time her petition for nodification was
granted. Al though § 40-4-208, Mca (1991), allows for nodification
of support for installnments accruing subsequent to notice of a
notion for nodification of support, the court did not order
Ronal d's support obligation to comrence until October 1, 1993, even
though Terry was the primary physical custodian during this tine.
She contends that the basis for this decision was the court's
consideration of Ronald' s allegations that even though he had
previously paid $1800 of *"past due child support"™ by stipulation,
he had not actually owed that amount. Terry asserts that the court
abused its discretion when it took into consideration these
al l egations which had already been settled by stipulation.

Whet her child support is awarded retroactively to the date of

notice of a notion for nodification is clearly within the

10



discretion of the district court. In re Marriage of Fronk/Wilson (1991),

250 Mont. 291, 297, 819 Pp.2d4 1275, 1279. However, 1in this case,
the court based its decision to deny retroactive support at |east
in part on Ronald's contention that he did not really owe the
amount he had paid pursuant to the prior stipulation.

During the hearing on this matter, Ronald reasoned that since
he had already paid support he did not owe, he should not have to
pay retroactive support now. In support of this claim Ronald
I ntroduced evidence regarding this 1992 stipulation. However,
Terry objected to the introduction of natters resolved by the 1992
stipulation, and the court agreed that the conprom sed settlenent
of 1992 was a settled matter and was irrelevant. The presiding
judge stated that it was not appropriate to interfere with the
earlier settlement, ®nor am| going to consider the conprom sed
settlement that was entered into, because these are done, as you
said yourself, a done deal.™

We agree that issues involved in the earlier settlement which
were resolved by stipulation are not relevant to the question of
whet her Terry was entitled to child support retroactive to the date
notice was given of the petition for nodification. Prior
ci rcunstances resolved by the 1992 stipul ati on shoul d not have
formed the basis for the court's denial of Terry's request for
retroactive support. W conclude that to deny support on the basis

of the prior stipulation was an abuse of discretion.

11



If Terry is entitled to support during the times that one or
both of the children reside with her, then there is no reason to
di stingui sh between the support necessary after the court's order
and the children's needs from the time of Terry's petition until
the order was entered. Child support is for the benefit of the
children and the obligation exists regardl ess of disagreenents

occurring between the parents. Inre Marriage of Ryan (1989), 239 Mont.

100, 778 p.2d 1389.

This matter is remanded for a determnation of the periods
during which Terry is entitled to support, based on the custodial
arrangements that existed at the various tines subsequent to her
petition.

| SSUE 3
Should the District Court have awarded attorney fees to
Terry pursuant to the parties' settlenment agreenent and dissolution
decree?

The parties' separation agreement, which was incorporated into
the original dissolution decree, provided that "[s]hould any future
action be commenced to enforce, nodify or interpret any provision
of this Agreenent, the Court shall award reasonable attorneys fees
for the successful party as a cost of suit." On the basis of this
provision, Terry contends she is entitled to reasonable attorney
fees in this action. She contends that the court erred when it did

not address this issue in any of its orders.

12



A review of the record reveals that Terry did not request
attorney fees as a formof relief in her original petition for
modi fication. The issue of attorney fees was not nentioned unti
a brief in support of the petition was filed seven nonths |ater
We conclude that an argunent raised for the first tinme in a
supporting brief does not equate with raising an issue in the
pl eadings and serving notice to the court and opposing parties of
the relief requested. Wen the issue of attorney fees is omtted
from the pleadings, and no evidence is presented on that issue at
trial, the issue is outside the purview of the District Court.

Naftco Leasing v. Finalco (1992), 254 Mont. 89, 835 pPp.2d 728

Accordingly, the court did not err when it did not address this
issue, and this Court will not consider a claimraised for the
first tine after the trial, against which the opposing party had no
opportunity to defend.

The court's adoption of the parties' stipulation regarding
respective child support obligations is affirmed. The District
Court's denial of support retroactive to the date notice was given
of the notion for nodification of the decree is reversed and

remanded for further proceedings consistent with this opinion.

Ju tice
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W concur:

14



May 3, 1994

CERTIHCATE OF SERVICE

| hereby certify that the following certified order was sent by United States mail, prepaid,
to the following named:

Don M. Hayes

HERNDON, HARTMAN, SWEENEY & HALVERSON, P.C.
P. 0. Box 80270

Billings, MT 59108-0270

James Robert Graves

OLIVER, GRAVES & TOENNIS, P.C.
P. 0. Box 7227

Billings, MT 59103-7227

ED SMITH
CLERK OF THE SUPREME COURT
STATE OF MONTANA

BY: }Z%W ] ;ZQ«/(,

Depdly = |




