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Justice Janmes C. Nelson delivered the Opinion of the Court.

This is an appeal froma Fourth Judicial District Court,
M ssoula County, jury verdict finding the defendant Danny Ray (Ray)
guilty of two counts of solicitation of sexual assault. W reverse
and remand for a new trial.

The following are issues on appeal:

. Did the District Court abuse its discretion when it
admtted testinmony of prior acts?

I, Was the evidence presented insufficient to convict the
defendant of two counts of solicitation of sexual assault?

[, Was the jury instruction on solicitation given in the
second trial inproper?

IV. Did the District Court err in admtting the testinony of
the two expert wtnesses who were not identified as experts prior
to trial?

V. Was cunulative error conmitted in the instant case?

FACTUAL BACKGROUND

Ray has resided in the Wst Riverside neighborhood of East
M ssoul a since about 1971. He also has a shop in the area which
contains a second hand store and work shop where he builds
furniture. Ray is well known by nost of the famlies in the
nei ghbor hood. He has enployed several persons from the area to
build furniture in the shop and in the past many children would
visit him play at the shop or help with sinple tasks. There was
consi derable testinony during the trial that Ray would assi st
famlies and children in the neighborhood who needed | oans,
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furniture, clothing and other itens.

Ray would load sonme of the furniture he built and take it to
Spokane to sell. In about 1989, he started to take a nei ghborhood
man who was working for him building furniture, on the trips to
Spokane. Two or nore children would generally acconpany the nmen on
these trips. At some point, Ray's enployee, Mke Triplett, stopped
going on trips to Spokane but the children, generally girls,
continued to acconpany Ray.

J.E., one of the girls who often acconpanied Ray on the trips,
testified at trial that when she and A.D. acconpani ed Ray, the
defendant would drive as far as Coeur'd Al ene, l|daho, rent a note
room with one bed and the girls would sleep in the bed with him
She testified that when she slept in the bed with him he would
touch her in her private area underneath her clothing and put his
fingers inside her.

Additionally, A D testified that Ray would touch her on her
breasts and her private area. She stated that sonetinmes he would
touch her breasts on top of her clothing and sonetinmes underneath
her cl ot hi ng. She further testified that when he touched her
private parts, he would touch her on the inside of her clothes.

The two girls also testified that Ray would take them to the
skating rink or zoo while they were in Spokane. Additionally, they
related that Ray would take them shopping and buy them clothing and
other itens while they were on their trips. J.E. testified that
she did not know whether the gifts were a reward for going to

Spokane, but A.D. did feel that the gifts were for acconpanying Ray



to Spokane.

MC testified that she and her friends would ride with Ray in
his tan pickup. She stated that when he would shift gears he would
drop his hand on her leg and rub her |eg. She further reported
that he would put his hands around the top of her body to take her
down from the truck although she did not think it was necessary
She also testified that he touched her on the bottom once when they
were on their way to a party and the wind was blow ng and he kept
pushi ng her skirt down.

QO her facts will be provided as necessary in the body of the
opi ni on.

PROCEDURAL  BACKGROUND

The original information was filed on May 13, 1991, charging
Ray with one count of solicitation of sexual intercourse wthout
consent. An anended information was subsequently filed charging
Ray with solicitation of sexual assault. A not guilty plea was
entered and trial was held on March 19 and 20, 1992. That resulted
in a mstrial when the jury could not reach a verdict in the case,

A nmotion was filed on March 31, 1992, for leave to file an
anmended information charging Ray with two counts of solicitation of
sexual assault and one count of sexual assault. The nmotion was
granted on March 31, 1992. On April 7, 1992, a motion for leave to
file a second amended information was filed and the court granted
the nmotion on the sane day. The second anended information
contained one count of tanpering with wtnesses

A second trial was held on Decenber 14 and 15, 1992. The jury



found Ray guilty of two counts of solicitation for sexual assault
and acquitted Ray of the one count of sexual assault.
OPI NI ON
. PRIOR ACTS

Did the District Court abuse its discretion when it admtted
testinony of prior acts?

Ray argues that evidence of prior acts was jnproperly
adm tted. The State alleged that a person not a victimin the
charged conduct, s.E., was sexually assaulted by Ray approximtely
16 to 18 years ago. Ray asserts that the acts were not
sufficiently simlar, were too renote in time and their probative
val ue was outwei ghed by their prejudicial effect. The State
counters that the other acts about which S.E. testified were
sufficiently simlar to the charged conduct and not too renote in
time. Moreover, the prior acts were properly admtted to show
motive, mental state, and common schene and their probative value
out wei ghed any prejudice to the defendant.

The standard of review for evidentiary rulings is whether the
District Court abused its discretion. State v. Crist (1992), 253
Mont. 442, 445, 833 P.2d 1052, 1054. On review, we wll apply the
nodi fied Just rule, established in State v. Mttt (1991), 249 Mont.
136, 814 p,2d4 52.

Matt sets forth the basis for adm ssion of evidence of prior
acts as follows:

(1) The other crinmes, wongs or acts nust be simlar.

(2) The other crimes, wongs or acts nust not be renote
in time.



(3) The evidence of other crines, wongs or acts is not
adm ssible to prove the character of a person in order to
show that he acted in conformty with such character, but

may be admissible for other purposes, such as proof of

notive, opportunity, intent, preparation, plan,

know edge, identity, or absence of m stake or accident.

(4) Al though relevant, evidence may be excluded if its

probative value is substantially outweighed by the danger

of unfair prejudice, confusion of the issues, msleading

of the jury, considerations of undue delay, waste of

time, or needless presentation of cunulative evidence.

Matt, 814 p,2d4 at 56.

A key concern with the adm ssion of prior acts in the instant
case is the fact that the prior act occurred approximtely 16 to 18
years before the charged conduct. This raises the issue of whether
the prior acts are too renote in time and therefore violate the
second requirement of the nodified Just rule. W are guided in our
decision by previous case |law which leads us to conclude that the
prior acts at issue here are sinply too renote to the charged
conduct.

In State v. Tecca (1986), 220 Mont. 168, 714 p,2d4 136, we
concluded that an isolated incident nine years before the charged
conduct would be too renote in tine, but because there was a
continuing course of conduct any renoteness problem was alleviated.
W also stated that we would not establish any arbitrary tinme limt
for admtting prior acts where such a cut-off would exclude
probative evidence. Tecca, 714 p.2d at 139. See also Crist, 833
P.2d at 1055.

In the present case, the prior acts took place between 16 and
18 years before the conduct charged. Although the State included

intervening acts in its anended notice of intent to introduce
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evidence of other acts, only one of the conplainants involved in
those other acts, MC., testified at trial. That particular other
act was also charged in the anended information in the count
al l eging sexual assault. MC was named as the victim M C.
testified at the trial, and subsequent to her testinony, Ray nade
a notion to dismss the count of sexual assault because he believed
her testinmony did not indicate any intentional sexual assault. Th?
trial judge stated that he did not believe that the jury would
return a guilty verdict on that particular count and if it did, he
woul d seriously consider the nmotion to dismss the count at that
point. The jury did, in fact, acquit Ray of that charge. MC 1's
testinony was, thus, for all intents and purposes, discounted by
the jury and the trial court. Accordingly, there are no intervening
acts which could constitute a continuing course of conduct between
the time of the incidents 16 to 18 years ago, and the charged
conduct .

Al t hough we continue to decline to set arbitrary time limts
for admtting prior acts evidence, we hold that the two prior acts
to which S.E. testified at issue here and which occurred 16 to 18
years ago, W thout other intervening acts which would show a
continuing course of conduct, are sinply too renpote and do not neet
the second requirement of the nodified Just rule established under
Matt

Moreover, the fourth requirement of the nodified Just rule,
whet her the probative evidence is outweighed by the danger of

unfair prejudice, also cannot be satisfied. The evidence of prior



acts admtted in the second trial, so renmote in tinme, was
prejudicial. State v. Croteau (1991), 248 Mont. 403, 812 p.24
1251, discusses the general policy to exclude evidence of Qher
acts:

The general rule is that evidence of other crines or
prior acts nust be excluded. Rule 404(b), MR Evid. The
reason for this long-standing rule is that prior acts or
crimes are highly prejudicial to the defendant, and
usually irrelevant for purposes of the charged crine. In
State v. Tiedemann (1961), 139 Mnt. 237, 242, 362 P.2d4
529, 531, we explained:

"The general rule should be strictly enforced in all
cases where applicable, because of the prejudicial effect
and injustice of such evidence, and should not be
departed from except under conditions which clearly
justify such a departure.”

Evidence of a defendant's prior acts or uncharged
m sconduct creates the risk that the jury wll penalize
a defendant sinply for his past bad character.

Croteau, 812 Pp.2d at 1253. (Citations omtted.)

In the instant case, the trial court, during the course of the
first trial, denied the State's motion to admt evidence of the
sane prior acts "[bJecause the prejudicial effect of admtting
evidence of an isolated incident that occurred fifteen years prior
to the charged crime is likely to result in an enotional response
from the jury and because the probative value is in question..."
We agree that there is a high probability the jury could have
penalized the defendant sinply for his past bad character. The
fourth requirenent of the nodified Just rule cannot be satisfied
either. Therefore, we conclude that the evidence of prior acts was
i nproperly admtted.

We hold that the District Court erred in admtting the



evidence of prior acts of the defendant and, accordingly, we

reverse the District Court on this issue and remand for new trial.

For the guidance of the court and counsel on retrial, however, we

will address the remaining |legal issues raised by the defendant.
1. SUFFICIENCY OF EVIDENCE

Was the evidence presented sufficient to convict the defendant
of two counts of solicitation of sexual assault?

Since we are remanding for new trial on the basis of our
discussion in Issue I, it wll, obviously, be up to the next jury
to determine the guilt or innocence of Ray on the basis of whatever
evidence is submitted at retrial. In his argunment on appeal on
this Issue and on Issue Ill, however, Ray contends, that, apart
fromthe other crinmes evidence, the evidence of his conduct in
Montana as regards J.E. and A D., is not directly related to the
underlying offense of solicitation of sexual assault, is capable of
different interpretations, is otherwise innocent and, therefore,
cannot, as a matter of law, sustain a conviction for solicitation.
Ray contends that the evidence adduced at trial was insufficient to
support a conviction for solicitation of sexual assault.

In arguing for a narrower interpretation of the scope of
conduct which may be sufficient to prove solicitation, Ray suggests
t hat:

under our case law . . . anything a crimnal does to
make the comm ssion of his own crine "easier or |ess

difficult" can be classified as "solicitation." T o

suggest that this is perhaps an overbroad readi ng of what

the legislature intended to do, is certainly supported by

the realization that anvthing a crimnal does can be

interpreted as making his crime easier: getting up in the
morni ng, for exanple.



R TARFRIERCRHR is.

The State insists that, under our prior cases, there was
sufficient evidence to establish Ray's facilitation of the sexual
assaults in |daho, by his actions in Mntana, and that his
conviction should stand.

The evidence presented to establish Ray's facilitation of the
sexual assaults included his promses of gifts if the girls went to
Spokane and the subsequent purchase of gifts of clothing and other
itens for the children involved in the solicitation allegations.
At the time the offenses occurred Ray was over forty years old and
the two minor girls were ages nine and el even.

J.E. testified that Ray offered to buy "clothes and stuff" if
the girls would go to Spokane and that he did, in fact, buy clothes
and other itens if the girls would acconpany him She al so
testified that she did not know whether the clothes and other itens
were a reward for going to Spokane. She further testified that he
stated that they would get nore clothes if they went to Spokane
al one because if he took two people, he could not buy as nmany
clothes. A D. testified that Ray did buy her gifts as a reward for
going to Spokane. However, A D also testified, when asked if she
ever believed that if she did not go to Spokane, she would not get
"things": f[c]ould be a couple times.” Ray's attorney then asked
"[cjould be, but was there?" A D stated, "No."™ Ray conceded that.
the girls knew they would receive gifts if they acconpanied himto
Spokane.

There was testinony by both girls that when they went to

Spokane, they generally would stop in Coeur'd Al ene, |daho, and
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stay overnight in a nmotel. There was usually only a single bed and
Ray and the girls would sleep in the sane bed. The girls testified
that when they slept in the bed with him he would touch their
breasts and private parts. The State contends that the jury could
infer fromthe above facts that the defendant "induced the girls to
spend nights alone in a mtel room with him by offering to drive
them out of state and buy tbem gifts in Spokane."

However, although there was testinony that Ray did buy gifts
for the children involved in the instant case, there was al so
testinony that he purchased gifts for other children in the
nei ghborhood, including the siblings of the girls involved in the
instant action. Additionally, there was testinony that he hel ped
out area famlies, including the famlies of the children involved
in the allegations. Ray woul d | oan noney to the famlies when
necessary and assist in the purchase of furniture and other
necessities for the household. There was testimony that he would
assist the famlies and children of the neighborhood with material
itens because he, hinself, had a very poor childhood.

Ray was charged with and was prosecuted in Mntana for
inchoate offenses of solicitation, i.e. for ",.,., command[ing],
encourag[ing] or facilitat[ing]...," in Mntana, the conmm ssion of
two sexual assaults in ldaho. Section 45-4-101, MCA. Montana's
jurisdiction to prosecute Ray derives from our statute which allows
this State to charge and to prosecute "... conduct wthin [Mntana
whi ch] constitutes . . . solicitation . . . to commt in another

jurisdiction an offense under the laws of [Mntana] and such other
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jurisdiction.” Section 46-2-101(1)(c), MCA’ Ray was not charged
with nor was he prosecuted for the actual sexual assaults in the
state of Idaho; any such prosecution would, necessarily, have to be
conducted in that state.
Montana's offense of solicitation is set forth at § 45-4-101,
MCA, and, in pertinent part, provides:
Solicitation. (1) A person commts the offense of
solicitation when, wth the purpose that an offense be
commtted, he comrands, encourages, or facilitates the
conm ssion of that offense.

The scope of conduct nmade crimnal by Mntana's solicitation
statute is nore expansive than either the common | aw inchoate
offense or the Mddel Penal Code provision from which our statutory
of fense was derived. State v. Bush (1981), 195 Mnt. 475, 479, 636
P.2d 849, 851. In State v. Sage (1992), 255 Mont. 227, 841 p.2d4
1142, we stated that:

Montana adopted its solicitation statute from the

Illinois Crimnal Code of 1961. \Wen Mntana adopted it,

the Illinois statute read, "A person conmits solicitation
when, wth intent that an offense be conmmtted, he

conmands, encouraaes or requests_another to comit that

of f ense. " When the Montana Legislature adopted the
statute in 1973 it changed the |anguage. The |egislature
has not changed the statute since its enactnent. The

Mont ana version states, "A person conmits the offense of
solicitation when, wth the purpose that an offense be
conmitted, he commands, encouraaes or facilitates the
conmi ssion of that offense.”

By nodifying the statute, the legislature broadened the

types of conduct which are crimnal under t he

solicitation statute. § 45-4-101, MCA, (Enphasis added.)
Sage, 841 P.2d at1143. (Citations omtted.) The range of conduct
which m ght be used to prove the conm ssion of that offense is best

illustrated by reference to the facts of Sage and Bush.

12



In Sage, the defendant was charged with and convicted of
solicitation to conmt incest. In that case, the defendant
repeatedly asked his daughter to "fool around" with himin a sexuai
manner . Moreover, he cut a peep hole in the bathroom wall so he
could watch her. He al so installed a video canera so he could
vi deotape her in the bathroom In Sage the defendant's acts were
unequi vocal, capable of only one reasonable interpretation and
purpose and directly tended to comand, encourage or facilitate the
comm ssion of the offense of incest. The acts thenselves were
sexual in nature. Sage, 841 P.2d at 1142

I n JRush, however, the defendant's conviction of the offense of
solicitation to possess dangerous drugs was affirmed on the basis
of proof of conduct which was much less directly and unequivocally
related to the underlying offense and which, as in the instant
case, involved conduct both within and w thout Mntana that was,
wi thout reference to the wunderlying crime, capable of being
interpreted as innocent and not cul pable.

In that case the defendant, pretending to be a film maker who
phot ographed aninmals, solicited and, ultimately, retained Kohse, a
bartender, to be a film courier. Kohse was sent to Los Angeles
where she was then advised that she was going to, instead, be a
phot ogr apher, notw t hstanding that she had no experience in
phot ogr aphy. She was nmnimally instructed in the use of
phot ographi ¢ equi pment given to her by Bush and was then sent to
Peru to photograph zoo animals. She was contacted there by a

person naned Dan, who took her to the zoo, |left her there for
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several hours to photograph animals, but took her canera case. On
her return to the United States, custons agents discovered cocaine
hidden in a conpartnment in the lining of the camera case. Kohse
di scl ai ned any know edge of how or when the drug was placed in the
camera case or who put it there.

In affirmng his conviction of solicitation, we rejected
Bush's argunent to the contrary and concluded that evidence of
events occurring outside the State of Mntana were relevant to show
his nmental state or purpose to commit the offense of solicitation
in Mntana. Bush, 636 P.2d at 851. Moreover, we held that the
word "facilitate™ was not vague but was commonly understood to mnean
"to make easier or Jless difficult: free from difficulty or
i mpediment,” and that "[iJn all cases, the actor nust have the
purpose of pronoting the commission of an offense.” Bush,636 p,2d
at 852. W also stated that it was irrelevant that the person
solicited did not know of the crimnal purpose of the solicitation
or of the crimnal nature of the conduct solicited. Bush, 636 P.2d
at 852.

As with Bush, the activities of the defendant upon which the
charges of solicitation of sexual assault are based in the instant
case, Wwhile capable of nore than one interpretation and while, in
and of thenselves, arguably innocent, are, nevertheless, legally
sufficient to sustain a conviction for that offense when viewed in
the context of defendant's conduct in the state of Idaho. \Wile
Ray is not charged with nor can he be convicted of the actual

sexual assaults in Ildaho, his conduct there, is, nonethel ess,
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relevant in the proof of the crines of solicitation with which he
Is charged in Montana. Bush 636 P.2d at 851. Such conduct
establishes his nental state and his purpose of pronoting in
Mont ana, the comm ssion of the offenses of sexual assault in |daho.

The promse of or provision of gifts to poor children and the
assistance of famlies in need, wthout nore, is innocent and not.
cul pable conduct. Furt her nor e, such  conduct, unlike the
defendant's acts in gsage, is clearly not sexual in nature.
Neverthel ess when such conduct is examned in the context of Ray's
repeated trips to Spokane where he spent his nights in a notel room
in Idaho, in a single bed, allegedly sexually assaulting the two
mnor girls, who he had encouraged to nake the trip with him the
true purpose behind his otherwi se innocent conduct in Mntana
becones clear.

The standard of review for determning the sufficiency of the
evidence in a jury trial is:

FW]hether, after reviewing the evidence in the |ight

T3t coud have found tne essential e ennte of the cme

beyond a reasonabl e doubt. (Emphasi s added.)
State v. Keys (1993), 258 Mont. 311, 319, 852 Pp.2d4 621, 626. W
conclude that a rational trier of fact could, beyond a reasonable
doubt, infer that Ray's conduct in Mntana was for the purpose of
inducing the girls to acconpany him to Spokane and for the purpose
of facilitating the conmm ssion of the sexual assaults which he
allegedly committed in Idaho against the mnors.

In resolving the legal issue raised by the defendant and in
addressing his argunments on appeal, we hold sinply that the
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evidence used to prove solicitation of sexual assault in this case
was legally sufficient. Wether the next jury determnes that such
evidence, if admtted, is sufficient to sustain a conviction is, of
course, solely within the province of that finder of fact.

[11. JURY | NSTRUCTI ONS

Was the jury instruction on solicitation given in the second
trial inproper?

Ray asserts that the jury instruction provided by the District
Court in the second trial was not correct nor was it necessarily
clear to an ordinary jury. The State claims that the instruction
given at the second trial is the proper statenment of the law. W
agree that the jury instruction provided at the second trial is the
proper statenent of the law and was properly given

The jury instruction given at the first trial stated

A person commits the offense of solicitation when

with the purpose that the offense of sexual assault be

comm tted, he encourages or facilitates another to commt

the crime of sexual assault.

However, in the second trial, the following jury instruction
was given:

A person commits the offense of solicitation when, wth

the purpose that the offense of sexual assault be

commtted, he commands, encourages or facilitates the

conm ssion of that offense.

The jury instruction given in the first trial was an incorrect
statenent of the |aw It was based on the general definition of
solicitation, § 45~2-101(62), MCA However, the crime of
solicitation provides a nore specific definition for solicitation

and provides that a person conmts the offense of solicitation when
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he commands, encourages or facilitates the comm ssion of that
of fense. Section 45-4-101, MCA The second jury instruction,
therefore, is the correct statenent of the offense of solicitation
in Mntana, and was properly given. W hold that the District
Court did not commt error when it gave jury instruction 17 in the
second trial.

V. EXPERT TESTI MONY

Did the District Court err in admtting the testinony of the
two expert wtnesses who were not identified as experts prior to
trial?

Ray also argues that two expert wtnesses were not properly
identified. The State contends that they were identified but were
not identified as experts in the anended information filed on March
31, 1992, and the second amended information filed on April 7,
1992. The State conceded that the expert status of the wtnesses
and a summary of their anticipated testinony should have been
provided to Ray. However, the State also asserts that prejudice
must be shown when there has been a violation of discovery, citing
State v. Forsyth (1988), 233 Mnt. 389, 412, 761 Pp.2d 363, 377.

Section 46-15-322(1), MCA provides:

_ (1? Upon request, the prosecutor shall make

available to the defendant for ewannation and

reproduction the following nmaterial and infornation
within the prosecutory's possession or control:

(a) the nanmes, addresses, and statenents of all
persons whom the prosecutor may call as witnesses in the
case-in-chief:

o '(c) all witten reports or statenents of experts who
have personal |y exanm ned the defendant or any evidence in
the particular case, together with the results of
physi cal exam nations, scientific tests, experiments, or

17
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conparisons. ...

Moreover, the Omibus order stated that:

L The State shall imrediately, and on a continuing

pasts a. Disclose the names of the State's w tnesses

(including experts), their statements, or a short sunmary

of their anticipated testimony if no statement exists

b. Disclose and make available for inspection all
physical or docunentary evidence in the State's
possessi on.

The trial occurred on Decenber 14 and 15, 1992. The State had
previously listed the two wi tnesses at issue, but had not reveal ed
that they were to testify as experts nor did it provide any
statenent of their prospective testinony. Although the State was
in clear violation of § 46-15-322(1), MCA, and the Qmibus O der
Ray had over eight nonths to investigate the testinony of the two
witnesses, and there is no evidence that he made any attenpt to
ascertain their status in the case or their potential testinony

Because we reverse this case upon Issue |, we wll not address
the effect of the State's violation of the rules of discovery upon
this case other than to note that the State was at fault in not
di sclosing the status of the two experts and in failing to provide
their statements to the defense but that the defendant's clains of
prejudice ring sonewhat hollow given his failure to ascertain the
status and testinony of the tw wtnesses whose identity he knew
for over eight nonths prior to the trial.

V. CUMUILATIVE ERROR
Was cumul ative error commtted in the instant case?
Finally, Ray clains that this case should be reversed because

of cunulative error in the trial process. The only error we have
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found in this case is the admssion of the prior acts evidence.

Accordingly, Ray's argunments of cunulative error are without nerit.
W note that although Ray was charged in the second anended

information with one count of tanpering with w tnesses, this count

was not tried before the jury and we cannot find any indication in

the record as to the resolution of that count.

REVERSED AND REMANDED. 1¢%4§§;i1_“_‘-hh‘h“\\\

Justice
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7 Chiek Justice
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Justice Terry N. Trieweiler specially concurring in part and
dissenting in part.

| concur with the majority's conclusion that the D strict
Court abused its discretion when it admtted evidence of
defendant's conduct which occurred 16 to 18 years prior to trial.
| also concur that based on that error alone, defendant is entitled
to a new trial.

However, | dissent from the mjority's conclusion that there
was sufficient evidence of conduct by defendant to support his
conviction for solicitation in the State of Mntana. Def endant
commtted no crines in Montana. However, the mgjority opinion
stretches the |law regarding solicitation beyond recognition to
facilitate defendant's trial in Mntana for crimes conmtted in the
State of |Idaho. The charges brought agai nst defendant in the
District Court of the Fourth Judicial D strict should have been
dism ssed and charges for defendant's actual offenses should have
been filed in Idaho, where those offenses occurred.

The majority opinion states that because defendant nade
promses to his victims in Mntana that he would do things for them
in Washington, he thereby facilitated the conm ssion of sexual
assault involving those victims in the State of |[daho. However,
even conceding that Mntana's solicitation statute found at
§ 45-4-101, MCA, is the broadest such statute in the country, and
that it includes |language which has nothing to do wth

solicitation, as that term is comonly understood, there is still
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no proof of any unlawful conduct on the part of defendant which was

committed in Montana.

| n State v. Bush(1981), 195 Mont. 475, 479, 636 p.2d 849, 852,

we held that:

"Facilitate" is a comonly understood word,. Its

definition according to Webster's Third New International

Dictionary is 'to make easier or less difficult: free

fromdifficulty or inpediment.* 1In all cases, the actor

nmust have the purpose of pronoting the conm ssion of an

of f ense.

In this case, the majority's theory is that because defendant
made prom ses to his victins in Mdntana that he would perform
favors for them in Washington, those promses "facilitated" the
comm ssion of sexual assault on his victims in |daho. However,
there is no support for that conclusion in the record before the
trial court.

J.E. testified that she did not know if the things defendant
purchased for her in Washington were a reward for traveling wth
hi m She testified that she traveled with defendant because some
of her friends did so and she wanted to go along with them
Simlarly, she testified that she hung around defendant's shop
because it was fun to do so. Finally, she testified that she
received gifts from defendant whether she went to Spokane or not,
and that other famlies were given gifts, even though none of their
children went to Spokane. She established no relationship between

the promses, which the majority concludes are the basis of

defendant's offense, and trips to Spokane.
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Li kewise, A D., defendant's second alleged victim did not
testify that she traveled to Spokane w th defendant because of any
pronmi ses made by himto her or anyone else. She testified that she
went to Spokane with defendant "because ny family thought he was
really nice and so did z1.»

There was absolutely no other testimony given by either of
defendant's alleged victins which connected any of his conduct in
Mont ana tothe crimeshe is accused of conmtting in |daho.

Wen the najority opinion is distilled to its essence, it is
that Mntana's statute prohibiting solicitation is so broad and
al | -enconpassing that a defendant can be tried and convicted of a
felony in Montana punishable by up to 20 years in prison and a
$50,000 fine for being "really nice." Surely, any statute that can
be so construed |acks sufficient specificity to give fair notice of
the conduct which is prohibited and will lead, as it did in this
case, to arbitrary and discrimnatory arrests. Such a statute is
unconstitutionally vague and violates the due process clause of the

Fourteenth Amendnent to the United State Constitution.  See Grayned

v. City of Rockford (1972), 408 U.S. 104, 92 S. . 2294, 33 L. Ed. 2d

222.

In this case, defendant was tried, convicted, and sentenced
based purely on acts he is accused of commtting in the States of
| daho and Washington. Mntana's solicitation statute was merely a
subterfuge to enable this State to punish defendant for conduct

over which it had no jurisdiction. Wiile the allegations nade

22



agai nst def endant suggest conduct that was reprehensible, the

appropriate place to charge, try, and punish defendant is the state

where that conduct occurred--not Montana.

4 J stice

Justice WIlliam E. Hunt, Sr

_ ., Joins in the foregoing concurrence
and dissent.
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