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Justice Wlliam E. Hunt, Sr., delivered the opinion of the Court.

Goodnman Realty, Inc., and Gerry and Kathy Smith jointly filed
a conplaint in the District Court for the Eleventh Judicial
District in Flathead County requesting that Laura Mnson execute a
document clarifying the Smiths' rights regarding a drainfield on
Monson's  property whi ch services the Sm ths' property.
Al ternatively, if Mnson refused to execute the requested docunent,
plaintiffs sought a decree adjudging the location of the drainfield
on the Monson property and declaring the existence of an easenent
for use of the drainfield appurtenant to the Smiths' property.
Pursuant to Mont. R Civ. P. 12(b), Mnson filed separate notions
to dismss as to Goodnan Realty and the Smths. After considering
the briefs of parties, the District Court dismssed with prejudice
the claims of both Goodman Realty and the Smths and entered
orders. Goodman Realty and the Smiths appeal from those orders.
We affirm the District Court.

The parties raise the followng issues on appeal:

1. Does the conplaint set forth sufficient facts to support
a claim for reformation of a witten instrunent?

2. Did the Smths acquiesce in the warranty deed?

3. Does Goodman Realty's pecuniary interest in the outcone
of the Smths' «claim against Monson create a basis upon which
Goodman Realty nmay bring a claim against Mnson?

Because this appeal arose from the District Court's granting

of a notion to dismss, the record in this case consists of the



complaint and the exhibits attached to it, which set forth the
followi ng facts:

Prior to April 1986, Jean Peterson owned an undivided parcel
of land in Flathead County. In April 1986, Peterson divided the
parcel into two separate tracts, Flathead County Assessor's Tract
4D and Tract 4DA. Tract 4D lies inmediately east of Tract 4DA and
adjoins the easterly property line of Tract 4DA

In Novenber 1988, Peterson's successor in interest, Beneficial
Mont ana, Inc., doing business as Beneficial Mort gage Co.
(Beneficial), conveyed Tract 4DA to Laura Mnson. At the tine of
the conveyance to Mnson, a drainfield servicing Tract 4D
physically existed on Tract 4DA. The location of the drainfield is
depicted on ¥Flathead County Certificate of Survey No. 8549, dated
April 21, 1986. The certificate of survey indicates that a
"drainfield easenent appurtenant to Tract 4Dp" existed on Tract 4DA
However, the deed of conveyance from Beneficial to Mnson nerely
refers to the certificate of survey and fails to specifically
descri be any easement over Tract 4DA.

On May 13, 1993, the Smths purchased Tract 4D by warranty
deed from Paul and Phyllis Jenkins. Goodnman Realty facilitated the
Smths' purchase. Prior to the sale, Goodman Realty and the Smths
agreed that Goodman Realty would post a $10,000 indemity sum with
Ctizen's Title and Escrow Conpany to indemify the Smths in the
event that Tract 4DA was not subject to a drainfield easenment for

the benefit of Tract 4D.



In reviewing a notion to dismss, we construe the conplaint in
the light nost favorable to the plaintiffs and take the allegations
of the conplaint as true. King v. State (1993), 259 Mont. 393,
395-96, 856 P.2d 954, 955 (citing Willson v. Taylor (1981), 194
Mnt. 123, 126, 634 p.2d 1180, 1182).

Wen a case is dismssed pursuant to a pretrial notion

and the credi bi Iit% of witnesses is not an issue, the

scope of review is broad and this Court nmay make its own

exam nation of the entire case and nake a determ nation
in accordance with its findings.

King, 856 P.2d at 955. The disnmissal will be affirmed only if this
Court finds that the plaintiffs are not entitled to relief under
any set of facts which could be proved in support of the claim
King, 856 Pp.2d at 955 (citing Proto v. Mssoula County (1988), 230
Mont. 351, 352-53, 749 P.2d 1094, 1095-96).
| SSUE 1

Does the conplaint set forth sufficient facts to support a
claim for reformation of a witten instrument?

The warranty deed conveying Tract 4D from the Jenkinses to the
Smths contains the follow ng description:

SUBJECT TO Drainfield easenent over insured property

[Tract 4D] for the benefit of Assessors Tract No. 4Da, as

di scl osed by document recorded July 21, 1988 as Doc. No.

88-203-08470, records of Flathead County, Montana.
The Smiths claim that the described easement is backwards, and that
in fact a drainfield easenment runs over Tract 4DA for the benefit

of Tract 4D. To rectify the alleged error, the Smths seek the

equitable renedy of reformation.



The mstake of the scrivener or draftsperson who prepared the
i nst rument alone is insufficient grounds for reformation.

66 Am Jur. 2d Reformation of Instruments § 12 (1973). The proper grounds

for reformation are set forth in § 28-2-1611, MCA

Wen witten contract nay be revised by court. When,

through fraud or a nutual m stake of the parties or a

m stake of one party while the other at the tine knew or

suspected, a witten contract does not truly express the

intention of the parties, it may be revised on the
application of a party aggrieved so as to express that
intention, so far as it can be done w thout prejudice to
rights acquired by third persons in good faith and for

val ue.

Absent a satisfactory showing of fraud, nutual m stake, or
unilateral mistake, there is no basis for a court in equity to
reforma witten instrunent. Plaintiffs do not allege fraud in the
instant case. Therefore, we address only the issues of nutual and
unil ateral m stake.

Reformation of a witten instrument for nutual m stake
presupposes a prior conplete and nutual understanding between the
parties to the instrument. McSweyn V. Misselshell County (1981),
193 Mont. 525, 531, 632 P.2d 1095, 1098. Such a neeting of the
mnds is necessary because it serves as the standard from which the
instrument may be reformed. Sullivan v. Marsh (1950), 124 Mont.
415, 422, 225 p.2d 868, 872. Mut ual m st ake, however, is not
applicable where the plaintiff knew of the mstake. Schillinger v.
Huber (1958), 133 Mnt. 80, 85, 320 p.2d 346, 348.

Likewise, a plaintiff who knows of the mstake prior to
executing the witten instrunment cannot sustain a claim for

reformati on based on unilateral m stake. Schillinser, 320 Pp.2d at
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348. In Story v. Cty of Bozeman (1993), 259 Mnt. 207, 223, 856
pP.2d 202, 212, this Court explained that § 28-2-1611, MCA,
specifies unilateral mistake as "the mistake of one party while the
other at the tine knew or suspected.” Additionally,

filn interpreting § 17-901, RC M (1947), (the identical
predecessor to § 28-2-1611, MCA), we stated that the
right to reform a contract for wunilateral mstake does
not lie for the party who knew of the m stake in the
contract; rather, it belongs to the aggrieved party who
is laboring under a mistake known or suspected by the
ot her party.

Story, 856 Pp.2d at 212 (citing Schillinser, 320 P.,2d at 348). In

Story, the City of Bozenman asserted that a typographical error in
its contract with Mark Story Construction provided a sufficient
basis for its reformation claim Instead of listing the unit of
nmeasurenent for the necessary materials in "CY" (cubic yards), the
contract erroneously listed the unit of measurement in "CF" (cubic
feet). Prior to executing the contract, however, the City of
Bozeman had actual know edge of the typographical error and failed
to remedy it. W held that
[a]s such, the City cannot claimthat it was |aboring

under a mstake that the contract read "Cy." Pursuant to
Schillinger, the party who knows of the mistake cannot seek

to reform the contract based on unilateral m stake.
Storv, 320 p.2d4 at 212.
The pertinent portions of the conplaint in the instant case
allege as follows:
Vi
Thr ough drafting errors, i nstrunents of records
subsequent to April, 1986 erroneously described the

drainfield easenment as being located on the Smth
property (Assessor Tract 4D) for the benefit of the
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Monson property (Assessor Tract 4DA) rather than on the
Monson property, where the drainfield is actually

| ocated, for the benefit of the Smith property. The deed
by _Which Smith took title, Exhibit A hereto, werwetuates

this error

VI

As reflected on Exhibit A [Jenkins-Smith warranty deed]
hereto, Smith purchased the Smith property by warranty
deed dated May 13, 1993. Prior to doing so, Smth
under st ood the location of the drainfield serving the
Smith property to be on the Mnson property and that the
Monson property was subject to an easenent for that
purpose, Which easenment was appurtenant to the Smith
property. smith further understood that such belief was
not supported bv various instruments of record including
the deed by _which Smith acquired title .

(Enmphasi s added).

The complaint clearly denonstrates that the Smiths had actual
know edge of the l|ocation and operation of the drainfield on Tract
4DA. Furthermore, the conplaint clearly denonstrates that before
purchasi ng Tract 4D the Smiths had actual know edge that the
warranty deed described the alleged easenent contrary to their
under st andi ng. Therefore, we conclude that the Smiths failed to
set forth sufficient facts to support a claim for reformation.

| SSUE 2

Did the Smiths acquiesce in the warranty deed?

This Court reaffirms the |ongstanding rule of law that a
person who is not acting under mstake or fraud and who acquiesces

in an error loses his right to object to the error. Schillinger,

320 p.2d at 349; § |-3-207, MCA. In Schillinger, buyer and sellers

entered into a land sale contract in which the sellers reserved

6~1/4 percent of the oil and gas rights and royalties on the |and



to be conveyed to buyer. Buyer and sellers later nmet to transfer
title by deed: however, no one present had a copy of the land sale
contract. Sellers stated to the scrivener preparing the deed that
they reserved all but 6-1/4 percent (or 93-3/4 percent) of the oil
and gas rights and royalties. Buyer testified that he knew at that
time that the terms of the deed varied fromthe land sale contract.
Despite his know edge of the variance, buyer testified that he
voluntarily accepted and executed the deed and paid the bal ance of
the purchase price. Seven years l|ater, buyer found a copy of the
| and sale contract and brought suit to reform the deed after
sellers refused to correct it. This Court held that, because the
buyer accepted the deed with know edge of the mstake, the right of
reformation was destroyed. Schillinser, 320 p.2d at 347, 350.

In the instant case, the District Court concluded that the
Smiths are not entitled to reformation because they received the
deed to Tract 4D with actual know edge that, al t hough the
drainfield was physically located on Tract 4DaA, the alleged
easement for use of the drainfield was erroneously recorded against
Tract 4D. W agree.

In their brief on appeal, the Smths argue that

[wlhen Monson refused to execute a docunent clarifying

who had an easenment on whose property [], the Smths had

to make a deci sion. The question was whether to go

forward, purchase the property from Jenkins and resolve

the easement matter later with Monson or the District

Court, or refuse to purchase the property. They chose

the former alternative . :

The Smiths, therefore, voluntarily accepted the warranty deed from

the Jenkinses, knowing that its terns expressly failed to conform
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with their understanding of their rights. W conclude that, in
doing so, the Smths acquiesced in the warranty deed as executed.

The Smiths argue that the brief length of tinme between the
execution of the deed fromthe Jenkinses and the filing of the
complaint in this case is relevant to show that they did not
acqui esce in the warranty deed. However, the length of tine
between notice of the mstake and application for redress is

relevant only to inplied acquiescence. Schillinser, 320 Pp.2d at

349-50. The Smiths' acquiescence here is direct, not inplied.

Like the plaintiff in Schillinger, the Smths knew of the m stake

at the time of delivery of the deed, yet voluntarily executed the
agreement despite that know edge. The Smths' reasons for doing so

are not relevant. This Court, 1in Schillinaer, stated:

Regardl ess of [the purchaser's] reasons for doing so, by
payi ng the balance of the purchase price after he knew of
the mstake in the deed, and when he was not acting under
fraud he can only be held to have acquiesced in the
m st ake.

Schillinuer, 320 p.2ad at 350.

W hold that the Smths acquiesced in the warranty deed.
| SSUE 3

Does Goodman Realty's pecuniary interest in the outcome of the
Smths' «claimagainst Monson create a basis upon which Goodnman
Realty may bring a claim against Mnson?

Plaintiff Goodnan Realty placed its $10,000 real estate
comm ssion for the sale of Tract 4D in escrowto indemify the
Smths in the event that a drainfield easement over Tract 4DA for

the benefit of Tract 4D did not exist. Because the release of the
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$10,000 depends on the resolution of the dispute between the Smths
and Mnson, Goodman Realty argues that its pecuniary interest in
the outcone is sufficient to create a cause of action between
Goodnman Realty and Mnson. Goodman Realty argues that
[i]n an action to reform a deed, all parties claimng an
interest to the land or any part thereof purportedly
conveyed by the instrument sought to be reforned, and
whose interests will be affected by the reformation of
the instrunent, are necessary parties to the action.
66 Am Jur. 2d Reformation of Instruments § 100 (1973). Wile this may

be a correct statenent of the |law, Goodman Realty alleges no
interest in the property of either the Smths or Monson. Its only
interest is in the $10,000 i ndemification sum which is wholly
unrelated to the property interests at issue. Further, the
conplaint does not allege that Mnson breached any duty owed to
Goodman Realty. In fact, Goodman Realty admts that Mnson owes it
no legal duty. Goodman Realty clearly does not state a cause of
action against Mnson, and the District Court correctly dism ssed
its claim

W affirm the orders of the District Court dismssing wth
prejudice the claims of the Smths and Goodman Realty.

Af firnmed.
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