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Chief Justice J. A Turnage delivered the Opinion of the Court.

Jefferson National Life Insurance Conpany appeals from a
judgment of the District Court for the Twentieth Judicial District,
Lake County. That court entered sunmmary judgnment that the estate
of Arnold Caster is entitled to accidental death benefits under a
policy of insurance issued by Jefferson National. W affirm

The dispositive issues are:

1. Ddthe Dstrict Court err asamatter of |law by ruling
that the parties' cross-notions for summary judgment constituted an
agreenent that there was no dispute as to material fact?

2. Didthe court err inruling as a matter of law that Arnold
Caster's death was caused by pul nonary aspiration when he choked to
death on his own vomit and that this was an accidental death
covered by the Jefferson National insurance policy?

3. Did the court err in ruling as a matter of law that the
exclusion in the Jefferson National policy if death is "caused in
whole or in part, directly or indirectly" from "the influence of
any intoxicant" did not exclude coverage for Caster's death?

Arnold Caster died unexpectedly on the norning of Sunday
Decenber 1, 1991, at the age of 41. H's wfe found him lying on
the floor in the living roomwth his clothes on but his shoes and
socks off and covered by a blanket. He was not breathing and there
was a pool of vomt on the floor next to his face.

Efforts to revive Caster did not succeed, and he was pro-

nounced dead at a l|ocal hospital. On the death certificate, the



attending physician, Dr. Irwin, recorded the manner of death as
"natural® and listed the cause of death as "pulmonary aspiration.”

Caster's estate submtted a claim for benefits under a policy
of accidental death insurance Caster had purchased from Jefferson
National, his home nortgage conpany, six nmonths before he died.
Jefferson National denied the claimon the basis that Caster's
death was not an accident.

Caster's estate filed this action in April 1993. In Septenber
of that year, Caster's estate moved for summary judgment, and two
months later Jefferson National filed a cross-nmotion for sumary
j udgment . The record includes depositions of Dr. lrwin, the
personal representative of Caster's estate, and three acquaintances
of Caster. Jefferson National also filed an affidavit by Dr.
Muskett, a Mssoula, Mntana, energency room physician who had
reviewed the deposition of Dr. Irwin and Caster's nedical records.
Dr. Miskett opined that an acute cardiac event was a nore |ikely
cause of Caster's death than pul nonary aspiration. Jefferson
National further contended that alcohol was arguably a cause of
Caster's death, because he had been drinking the night before he
di ed. The insurance policy contained an exclusionary clause
concerning intoxicants.

The District Court entered summary judgnent for Caster's
estate. It relied on Dr. Irwn's medical opinion, in his deposi-
tion testinony, that the cause of death was accidental. The court

discounted the opinion of Dr. Miskett because



[tlhere Sinply are no facts in the record upon which Dr.

Muskett could rely in concluding that some physical

ailment, such as a previously undetected cardiac problem

caused the vomting or that intoxication caused the

vom ting.
The court concluded as a matter of |aw that pul nonary aspiration of
vomt which results in death is an accidental death covered by the
I nsurance policy. It ruled Jefferson National had not produced
credible evidence that Caster was under the influence of intoxi-
cants or that intoxicants caused his death. It further ruled that
the intoxicant exclusion provision in the insurance policy differs
from the language allowed under § 33-22-231, MCA, and is therefore
voi d. Finally, the court stated the reasonable expectations of
consuners would be that Caster's death was covered by this
I nsurance policy.

I ssue 1

Did the District Court err as a matter of law by ruling that
the parties' <cross-notions for sunmary judgnent constituted an
agreement that there was no dispute as to material fact?

Jefferson National clains certain |anguage in the summary
judgment order denonstrates that the District Court erroneously
concluded the cross-nmotions for summary judgment constituted an
agreement by the parties that there are no issues of naterial fact.
As Jefferson National points out, the parties did not agree as to
which material facts were established and were controlling. \Wile

Jefferson National argued that the facts support summary judgment

in its favor, it also naintained there were disputed issues of fact



precluding entry of summary judgnent for Caster's estate.
Specifically, Jefferson National clained that Dr. Muskett's opinion
and the unrebutted evidence that Caster drank three or four beers
the night before he died create material issues of fact barring
sunmary judgment in favor of Caster's estate.

Jefferson National correctly states that the Mntana Rules of
Gvil Procedure, like the Federal Rules of Civil Procedure, do not
bar either party fromclaimng the existence of issues of fact
sufficient to prevent entry of summary judgnent against it, in
spite of simultaneous motions for summary judgnent by opposing
parties. See Heublein, Inc. v. United States (2nd Cr. 1993), 996
F.2d 1455, Further,

[wlhen faced with cross-nmotions for summary judgnent, a

district court is not required to grant judgnent as a

matter of law for one side or the other. . . . "Rather,

the court nust evaluate each party's motion on its own

nerits, taking care in each instance to draw all reason-

able inferences against the party whose notion is under

consideration."”

Heublein, 996 r.2d at 1461 (citations omtted).

The District Court's conments during the hearing on the cross-
nmotions for summary judgnent clearly denonstrate the court's
understanding of its right to deny both parties' summary judgment
motions, absent sufficient proof of either party's case. The
District Court's witten order supports the position of Caster's
estate that the court determned that, while the estate had met its
burden of proof, Jefferson National had failed to produce suffi-

cient evidence to establish any factual issues. In its order, the



District Court engaged in specific and independent reasoning on
each motion for sunmmary judgment. The court wote:

The Court finds that the facts established by the
Plaintiff in support of her summary judgnment notion, that
Arnold Caster died as a result of pulnonary aspiration of
vomt, when applied to the . . . definition of "acci-
dent" entitles Plaintiff to the conclusion that death was
accidental within the terns and conditions of the
Defendant's insurance policy and that Plaintiff 1is
entitled to sunmmary judgnent as a matter of |aw

The burden of proof then shifts to the Defendant in
opposing Plaintiff's summary judgnment notion and in
support of its counter motion for summary judgnent of
show ng that there are genuine issues of material facts
and that Defendant is entitled to summary judgnent. The
Def endant has presented no evidence of any fact issues.

The Defendant's nmedi cal expert, Dr. Musket t,
concl udes that death was not accidental and that the
vomting was precipitated either by intoxication or sone
physical ailnment. However, his opinion is, of necessity,
based upon the same facts as was Dr. Irwin's opinion.
There sinmply are no facts in the record upon which Dr.
Muskett could rely in concluding that some physical
ail ment, such as a previously undetected cardiac problem

caused the vomting or that intoxication caused the
vom ti ng.

The wuncontroverted facts established by Plaintiff

are that Arnold Caster's death was caused by pul nonary

aspiration of vomt. Defendant has produced no conflict-

ing fact issues. Def endant has, therefore, failed its

burden in opposing Plaintiff's summary judgnent notion.
After reviewing the District Court's order in its entirety, we
conclude the court did not hold the erroneous view that the cross-
notions for summary judgment constituted agreement that there was
no dispute as to material fact. We therefore hold there is no

error as alleged by Jefferson National wunder this issue.



| ssue 2

Did the court err in ruling as a matter of law that Caster's
death was caused by pul nonary aspiration when he choked to death on
his own vomt and that this was an accidental death covered by the
Jefferson National insurance policy?

Qur standard of review of a ruling on a notion for sunmary
judgnment is the sane as a district court's--whether no genui ne
i ssues of material fact exist and whether the noving party is
entitled to judgment as a matter of |aw Rule 56(c), M.R.Civ.P.;
Mnnie v. Cty of Roundup (1993), 257 Mont. 429, 849 Pp.2d4 212.

Dr. Irwin was the treating physician in the emergency room
when Caster died. Dr. Irwin testified by deposition that he
bel i eved Caster had aspirated stomach contents up into the
esophagus and then down into the trachea and the pul nonary tree,
causing respiratory arrest and then cardiac arrest. He declined to
specul ate on whether the beer Caster consuned the evening before he
died precipitated the aspiration, but noted that he usually
documented a snell of alcohol if he noticed it in a patient and
that he had not documented it in this case.

Dr. Irwin testified he began to wite "cardiac arrest” on the
emergency room record as the cause of Caster's death, but then, in
an effort to be nore precise, crossed that out and wote "pul nonary
aspiration.” He st ated:

Certainly he did have a cardiac arrest. Everybody who

dies has a cardiac arrest. But | think the event that
led to the cardiac arrest was pul nonary aspiration.



Dr. lrwin gave his opinion to a reasonable degree of nedical
certainty that the pulnmonary aspiration occurred first and then
cardiac arrest occurred second. He testified that his opinion was
based on the absence of any history of cardiac problems in Caster
and on his findings on physical exam nation of Caster. He stated
he felt confortable testifying that this was an accidental choking.
He testified that he categorized the death on the death certificate
as "natural" rather than as "accidental" in order to spare the
famly from a coroner's investigation.

In his affidavit, Dr. Muskett stated his opinion that Caster's
death was not a result of pulnmonary aspiration and that wan acute
cardiac event is a far nore likely cause of [Caster's] death than
aspiration.” However, Dr. Muskett did not give an opinion to a
reasonabl e degree of nedical certainty as to what was the cause of
Caster's death. He nerely speculated on possibilities. Specul a-
tive statenents are insufficient to raise a genuine issue of
material fact. Smth v. State Farm Ins. Conpanies (1994), 264
Mont. 129, 131, 870 Pp.2d 74, 75.

Dr. Muskett's failure to state a positive opinion as to the
cause of Caster's death is understandable, given the |ack of
foundation for his opinion. He never exam ned Caster, either
before or after Caster's death. H's opinion was based only on his
reading of the medical records associated with Caster's death and

on the deposition of Dr. Ilrwn.



Nei ther the nedical records nor Dr. Irwin's deposition
provides a foundation for the opinion Dr. Miskett expressed. Had
the same opinion been offered at trial, it would have been wthin
the District Court's discretion to exclude the opinion for |ack of
f oundat i on. Based on our review of the nedical records and Dr.
Irwin's deposition, we conclude there was no abuse of discretion in
this instance.

The insurance policy at issue is entitled "Benefits for death
caused by an accident." The policy provides:

ACClI DENTAL DEATH BENEFIT: W will pay a benefit for |oss
of life due to an injury.

The policy defines "injury" as "bodily injury caused solely by an
acci dent which occurs while the insurance coverage is in force."
"Accident” is not defined in the policy.
Where the term "accident” is not defined in an insurance
policy, the word does not have
a technical, legal neaning, but nust be considered in the
light of the common and accepted neaning, and construed
according to comon speech and usage--that the comon
under st andi ng cont enpl at es sonething unanti ci pated,
unforeseen, and unusual, wthout design, intention, or
premedi tation.
Dal bey v. Equitable Life Assur. Soc. (1937), 105 Mont. 587, 599, 74

P.2d 432, 436, adopting the definition from Corpus_Juris Secundum

A death nmay be an accident even if the cause is unknown. 46 C J.S
| nsurance § 863 (1993).

Jefferson National mmintains Caster's estate has not nmet its

burden of proving Caster's death was caused solely by accident as



required under the above definition of "injury." However,
Jefferson National has not produced any evidence show ng, or even
hinting, that Caster's death was anything but unanticipated,
unforeseen and unusual, w thout design, intention or preneditation.
Jefferson National also argues Caster's death was due to natura
physical processes, Wwhich it distinguishes froman "accident."
Wiile vomting nmay be a natural and normal physical process,
choking to death on one's own vomt is neither natural nor nornmal
To the extent the term "accident" 1is anbiguous in the insurance
policy, it should be interpreted against the drafter. See e.g.,
State Farm Mut. Auto. Ins. Co. v. Taylor (1986), 223 Mnt. 215,
218, 725 p.2d4 821, 823.

Finally, Jefferson National cites Brothers v. GCeneral Mtors
Corp. (1983), 202 Mont. 477, 658 p.2d 1108, as authority that
Caster's estate nust elimnate alternative causes of his death
Brothers does not stand for that proposition. In that case, this
Court held that m™[tihe flexible standard of circunstantial
evi dence," such as proof of the circunstances of an accident,
simlar occurrences under simlar circunstances, and elimnation of
alternative causes, may be used to establish a product defect as
the cause of damages. Brothers, 658 P.2d at 1110. Here, Caster's
estate has produced direct evidence, in the form of Dr. Irwin's
opinion, as to the cause of Caster's death

W conclude, as did the District Court, that Dr. Muskett's

affidavit does not raise a genuine issue of fact as to the cause of
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Caster's death. W hold the court did not err in ruling as a
matter of law that Caster's estate net its burden of proving that
Caster's death was caused by pul monary aspiration when he choked to
death on his own vomit, and that this was an accidental death
covered by the Jefferson National insurance policy.

| ssue 3

Did the court err in ruling as a matter of |law that the
exclusion in the Jefferson National policy if death is "caused in
whole or in part, directly or indirectly" from "the influence of
any intoxicant" did not exclude coverage for Caster's death?

Jefferson National cites the undisputed evidence that Caster
drank three or four beers the evening before he died. The
circunstances under which his body was found, Jefferson National
argues, support its contention that Caster's estate failed to prove
Caster's death was not caused, in the words of the insurance
policy, "in whole or in part, directly or indirectly" from the
i nfluence of alcohol.

As the party asserting that the exclusionary clause applied,
Jefferson National, not Caster's estate, bore the burden of
producing evidence sufficient to create a factual issue regarding
I nt oxi cati on. Jefferson National has not carried that burden.
Alnost two years after Caster's death, and seven nonths after this
action was filed, all Jefferson National produced was evidence that
Caster consumed three or four beers the night before he died. As

stated above, the treating physician, Dr. Irwin, was unwilling to
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specul ate on any connection between alcohol and Caster's death. No
connection has been established between Caster's death and Dr.
Muskett's statenment that "alcohol intoxication or intoxication by
certain nedications can . . . result in aspiration.”

In sum Jefferson National has not produced substanti al
credi ble evidence that the influence of alcohol had any relation-
ship with Caster's death. W hold that the District Court did not
err inits ruling concerning the intoxication exclusion in the
Jefferson National insurance policy.

Under these circunstances, we deem it unnecessary to further
address the issue of whether there was abuse of discretion and
prejudice to Jefferson National as a result of the District Court's
failure to allow an extension of time so that Jefferson National
could further investigate the intoxication issue. Because we
affirm the decision of the District Court for the reasons discussed
above, we need not address the challenges made by Jefferson
National to the alternate bases for the District Court's decision--
violation by the insurance policy of § 33-22-231, MCA, and the
reasonabl e expectations of consuners.

Af firnmed.

(/ Chief Justice
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Wwe concur.
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