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Justice Janmes ¢. Nelson delivered the Opinion of the Court.

This is an appeal from a Wrkers' Conpensation Court order
granting the defendants/respondents summary judgnment and its order
denying plaintiffs/appellants partial summary judgnent. W reverse
and remand for a calculation of benefits consistent with this
opi ni on.

The issue on appeal is whether the District Court erred in
granting summary judgnent to the defendants/respondents and denying
the partial summary judgnment notion of the plaintiffs/appellants.
The underlying issue is whether the statutes at issue which set the
maxi mum rate for workers' conpensation benefits at $299 for the
periods from July 1, 1987 through June 30, 1991, were tenporary or
were permanent caps on benefit rates.

FACTUAL AND PROCEDURAL BACKGROUND

Appel | ants are Montana workers who were injured in accidents
occurring within the scope and course of their enploynment between
July 1, 1987, and June 30, 1991, and who were paid disability
benefits at a maxi num benefit rate of $299 per week. Appel | ant s’
mexi mum benefit rate of $299 per week was conmputed pursuant to §
39-71-701, MCA (1987) and (1989) which provided, in pertinent part:

(3) Weekly conpensation benefits for injury producing

tenporary total disability shall be 66 2/3% of the wages

received at the tine of the injury. The maxi num weekly

conpensati on benefits shall not exceed the state's
average weekly wage at the tine of injury.

(5) Notwithstanding subsection (3), beginning July 1,
1987, through June 30, %989 [1991], weekly conpensation
benefits for [permanent or tenporary] total disability
may not exceed the state's average weekly wage of $299
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established July 1, 1986.

Section 39-71-701(3) and (5), MCA (1987).

Subsection (5) of § 39-71-701, MCA, was initially added to the
statute in 1987. In 1989, subsection (5) was again anmended to
extend the $299 cap on benefits to June 30, 1991. In both 1987 and
1989, substantially the same |anguage was added to §§ 39-71-702(6),
39-71-703(3), 39-71-721(8), and 39-71-1024(3), and our decision
here applies to those statutes as well. Under the statutory schene
as anended, paynents for partial disability were not to exceed
$149.50, which was one-half the state's average weekly wage
established July 1, 1986. See § 39-71-703(3).

Section 39-71-701(5), MCA (1987), placed an arbitrary "cap" or
limt on the benefits payable to injured workers, as an exception
to the regular benefit rate provided for at § 39-71-701(3), MA
(1987)~--i.e. 66 2/3% of the workers' wages at the time of injury,
not to exceed the state's average weekly wage. The cap provided
for at subsection (5) pertained to benefits awarded to workers
I njured between July 1, 1987 and June 30, 1991. During that sane
period--July 1, 1987 through June 30, 1991--the state's average
weekly wage established by the Departnent of Labor ranged from $302
to $349, or, in other words, from $3 to $50 higher than the capped
maxi num benefit rate of $299.

The question presented is whether the cap termnated after
June 30, 1991, as to benefits awarded during the tinme that the cap
was in effect or whether such benefits continued to be limted to

a maxi mum of $299 following after that date. Appel l ants contend



that the cap was only tenporary and that, under the terns of the
statute, the cap termnated after June 30, 1991, with the result
that, after that date, the maxinmum rate for workers' conpensation
benefits returned to the higher tinme of injury state's average
weekly wage under § 39-71-701(3), MCA. The insurers, on the other
hand, maintain that, once benefits were awarded under the capped
rate, those benefits, as limted, continued on past 1991 as the
injured workers' permanent time of injury maxinmm rate.

Appel lants filed their petition on June 25, 1992, seeking to
have their action filed as a class action suit but the Wrkers'
Compensation Court denied class certification. That denial was
affirmed by this Court in Murer v. State Conp. Miut. Ins. Fund
(1993), 257 Mont. 434, 849 P,2d 1036.

Appel l ants then brought their nmotion for partial summary
judgment, filed on June 1, 1993, and on July 12, 1993, the
respondents filed their notion for summary judgnent. The Wrkers
Compensation Court filed its order and nenorandum on January 11,
1994, denying appellants’ motion for partial summary judgnent and
granting respondents' notion for summary judgment. This appea
fol | owed.

STANDARD OF REVI EW

The standard of review for an appeal from a Wbrkers'
Conpensation Court's grant or denial of a motion for sunmary
judgment is the same as that used by a district court. Lund v.
State Conpensation Miut. Ins. Fund (1994), 263 Mont. 346, 348, 868

P.2d 611, 612. "We determ ne whether there is an absence of



genuine issues of mterial fact and whether the noving party is
entitled to judgnment as a nmatter of |aw Lund, 868 p.2d4 at 612.
The material facts in the instant case are not at issue; the
resolution of the question presented in this case hinges upon the
proper legal interpretation of the §§ 39-71-701(5), MCA 1987 and
19809. Qur review of the conclusions of law of the Wrkers'
Compensation Court is plenary; we sinply determ ne whether its
| egal conclusions are correct. Lund, 868 P.2d at 612.
DI SCUSSI ON

Wiile we have considered the various arguments raised by the
parties to this appeal, we need go no further than to apply the
wel |l established rules of construction set forth in our statutes
and case law. In construing a statute, this Court nust "ascertain
and declare what is in terns or in substance contained therein, not

to insert what has been omtted or to omt what has been inserted.

Wiere there are several provisions or particulars, such a
construction is, if possible, to be adopted as will give effect to
all." Section 1-2-101, MCA. Mreover, "[a] cardinal principle of

statutory construction is that the intent of the |egislature nust
first be determined from the plain neaning of the words used, and
if interpretation of the statute can be so determ ned, the courts
may not go further and apply any other neans of interpretation.
Mont. Ass'n of Underwiters v. State, Etc. (1977), 172 Mnt. 211,
215, 563 P.2d 577, 579-80. (Citations omtted.) W conclude that
the statute at issue here, § 39-71-701(5), MCA (1987) and (1989},

is clear and unanbiguous and that, from the plain meaning of the



| anguage used by the legislature, the limtation on benefit
paynents of $299 (or $149.50 for partial benefits) per week was
intended to be a tenporary cap and not a pernanent one.

While we decline to speculate on the |anguage that the
| egi slature could have used to nmke the $299 cap permanent, one
thing is clear. Had the legislature intended to inpose a pernanent
cap on benefits awarded to injured workers during the period July
1, 1987 through June 30, 1989, and again during the period July 1,
1989 through June 30, 1991, it could have easily included |anguage
in subsection (5) to acconplish that. Instead, the |anguage chosen
nerely sets forth a tinme-specific limtation on benefits--i.e. that
notw t hstandi ng the higher benefit rate to which the injured worker
would nornally be entitled under subsection (3) of § 39-71-701,
MCA, beginning July 1, 1987 through June 30, 1991, those benefits
were capped at an amount not to exceed $299. There is sinply no
| anguage in the statute that would lead to the conclusion that the
benefit cap was to apply to any time period after June 30, 1991,
and it is inproper to interpret the statute to insert such a
provision where the legislature failed to do so.

The |anguage used by the legislature, "beginning July 1 1987,
through June 30, 1991 . . . benefits . . . may not exceed
$299," clearly limts the anpbunt and timng of _benefit paynents.
The statutory |anguage does not, contrary to the insurers'’
argurments, delineate the dates of injury or dates of the workers'
claims to which a "time of injury" conpensation rate is permanently

fixed at $299. Moreover, as pointed out above, had it been the



legislature's intention to establish a permanent time of injury
benefit at the capped anount, the statute could have been witten
to acconplish that result. It was not, and we decline to interpret
the statute in that fashion.

Wiile the W rkers' Conpensation Court attenpted to divine
"what the legislature was trying to do," in capping the benefit
rate at $299 during the tine periods in question, it is inproper
and violative of the rules of statutory construction set forth
above to go beyond the plain | anguage of the statute when the
legislature's intent can be derived from the objective neaning of

t he words used. Montana Underwiters, 563 P.2d at 579-580.

If the cap of $299 was intended to be a permanent cap, the
| egi slature would have so stated, and would not have provided for
a tinme limtation for the cap to remain in effect. To interpret
the statute as providing for a permanent cap on benefits of $299
woul d necessitate inserting thatwhichthe legislature onmtted from
the statute in its enactnent of the amendnent. Section 1-2-101,
MCA. As asserted by the appellants, "[s]imply stated, the statute
provides that benefits may not exceed $299.00 per week from July 1,
1987 through June 30, 1991."

At the expiration of the time limtation provided for in § 39-
71-701(5), MCA (1989), the statutory provision that the maxi num
benefit rate for workers is set at the state's average weekly wage
at the tinme of the injury governs. Section 39-71-701(3), MCA

Respondents argue that the rate in effect at the tinme of

injury controls throughout the life of a claim and that the



appropriate rate in the instant case for workers injured from July
1, 1987 through June 30, 1991 is $299.00 for the duration of their
claims. They contend that if the appellants' argument is accepted,
a maxi num benefit: rate claim would increase whenever the state's
average weekly wage woul d increase. The weekly conpensation
benefit rate is fixed at the time of injury; and the time of injury
benefit rate during the time period in question is $299.

W agree that an injured worker's weekly conpensation benefit
rate is fixed at the time of injury. Stuber v. Moodie | nplenent
(1989), 236 Mnt. 189, 192, 769 Pp.2d 1205, 1207. It is also well
established that a claimant's worker's conpensation benefits are
determ ned by the statutes in effect at the time of injury.
Buckman v. Mntana Deaconess Hosp. (1986), 224 Mnt. 318, 322, 730
P.2d 380, 382,

However, the appellants* argument is also in accord with those
| egal precepts. Appel l ants argue, and we agree, that subsection
(5) of § 39-71-701, MCA, for the years 1987 and 1989, was a
tenporary, tine-specific limtation and that when the limtation
expired, the claimnts should then have been paid maxi mum benefit
rates not to exceed the state's average weekly wage rate at the

time of the iniurv under § 39-71-701(3), MCA In actuality,

appel lants ask for no nore than they are granted by statute--that
they receive benefits at 66 2/3% of their wages received at the
time of injury with the maxi rum weekly conpensation benefits not to
exceed the state's average weekly wage at the time of injury.

Section 39-71-701(3), MCA



From our reading of the plain, objective |anguage of the
statute, we conclude that this is precisely what the appellants
shoul d receive. We hold that the "cap" on benefits, of $299.00,
set by the 1987 and 1989 legislatures in § 39-71-701(5), MCA, was
a tenmporary cap on benefits which termnated on June 30, 1991, and
that on that date the appellants should have begun receiving

benefits wunder § 39-71-701(3), MCA, at the statutory rate

determned as of the date of injury--i.e. "[w]eekly conpensation
benefits. . . [of] . . . 66 2/3% of the wages received at the tine
of the injury . . . not [to] exceed the state's average weekly wage

at the time of injury." Section 39-71-701(3), MCA. W hold that
the Workers' Conpensation Court erred in granting sunmmary judgment
to the defendants/respondents and denying partial sunmary judgment
to the plaintiffs/appellants, and, accordingly, we reverse and
remand for a calculation of benefits consistent with this opinion.

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS CONSISATENT WITH

TH'S OPI NI ON.
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