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Chief Justice J. A Turnage delivered the Qpinion of the Court.

Barbara Strobel pled guilty to felony theft before the
District Court for the Tenth Judicial District, Fergus County. She
appeal s an i1ssue reserved from her notion to dismss the informa-
tion filed against her. W affirm

The issue is whether the District Court erred in denying
Strobel's motion to dismss because the information was not filed
within thirty days after she waived her right to a prelimnary

exam nati on.
On August 26, 1993, Barbara Strobel was arrested on a charge

of felony theft on a Fergus County Justice Court conplaint, arrest
warrant, and search warrant. Strobel was enployed at Eddie's
Corner, a business establishnment |ocated at the intersection of
U S. H ghways 87 and 191. She was charged with pocketing noney and
failing to ring up receipts while she worked as a cashier.

On August 27, 1993, Strobel made an initial appearance before
the Justice Court, where she was informed of the charges against
her. She waived prelimnary exam nation. The Justice of the Peace
informed Strobel that her case would be bound over to District
Court and appointed an attorney to represent her.

The first docunent filed in Dstrict Court was Strobel's
Septenber 3, 1993 notion to be released on her own recognizance.
On September 27, 1993, the Fergus County Attorney filed a notion

for leave to file an information in District Court charging Strobel
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with felony theft in violation of § 45-6-301, MCA The County
Attorney filed anaffidavit of probable cause in support of his
motion. The follow ng day, Septenber 28, 1993, the District Court
granted leave to file the information, which the County Attorney
then filed.

On Septenber 29, 1993, Strobel noved to dismss the infornma-
tion on grounds that it had not been filed within the thirty-day
time period prescribed in § 46-11-203, MCA The District Court
denied that motion and also denied Strobel's motion to be released
on her own recognizance.

Strobel subsequently pled guilty to the charged offense,
reserving the right to appeal the issue raised in her Septenber 29

motion to dismss. She has been sentenced, and now appeals.

Did the District Court err in denying Strobel's notion to
dismss the information because it was not filed within thirty days
after she waived her right to a prelimnary exam nation?

Under § 46-11-101, MCA, a prosecution may be conmenced in
Montana courts by: (1) a conplaint: (2) an information follow ng
a prelimnary examnation or waiver of a prelimnary exam nation:
(3) an information after |eave of court has been granted: or (4) a
grand jury indictment. Al prosecutions of offenses charged in a
district court nust be by indictment or information and all other

prosecutions must be by conplaint. Section 46-11-102, MCA.
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A justice court has jurisdiction to act as an examning and
commtting court in cases involving felony offenses, such as the
one with which Strobel was charged. Art. VIl, Sec. 5(2), Mont.
Const. ; § 3-10-303, MCA In such a case, § 46-10-106, MCA,
provides that if the defendant waives a prelimnary exam nation,
"the judge shall hold the defendant to answer to the court having
jurisdiction of the offense.”

Section 46-11-203, MCA, provides:

;()%)el [ mAEta(rag/ aexfairn'ngiatnlgonOf oPr?A/%??/Ie(? coa]}usg ];o(rjlell ?Vr\rnl plg.r)?

exam nation or after |eave of court has been granted, the

prosecutor shall file within 30 days in the proper
district court an information charging the defendant wth

the offense or any other offense supported by probable
cause.

(2) Unless good cause to the contrary is shown, the

court shall dismss the prosecution if an information is

not filed within 30 days as required in subsection (1).
As described above, Strobel was arrested upon a conplaint and nade
her initial appearance in justice court. She argues that the
charges against her should have been dismssed pursuant to
subsection (2) above, because the information was filed in District
Court nore than thirty days after she waived a prelimnary
examnation in justice court.

However, here, the information was filed in the District Court
only after the County Attorney obtained |eave of the court to file

the information, an alternative nmethod allowed under § 46-11-101,

MCA, for commencing a prosecution. The requirenents of § 46-11-

4



203, MCA, were net, because the information was filed within thirty
days after the District Court granted the County Attorney |eave to
file the information.

Strobel contends that the State cannot switch mdstream in a
prosecution from using the prelimnary exam nation process in
justice court to using the leave to file information process in
district court. She argues that the words "dismss the prosecu-
tion" in § 46-11-203(2), MCA, precluded the State from filing any
information against her based on these offenses nore than thirty
days after she waived prelimnary exam nation.

Strobel cites State v. Cardwell (1980), 187 Mont. 370, 609
P.2d 1230, appeal after remand 19i Mont. 539, 625 P.2d 553. In
that case, this Court indicated approval of the definition of
prosecution as "a series of proceedings from the time fornal
accusation is made by swearing out a warrant, the finding [sic] of
an indictnent or information in a crimnal court, the trial, and

final judgnent." Cardwell, 609 P.2d at 1233. This Court held that

the term "prosecute” included the anendnent of a crimnal inforna-

tion. Car dwel | 609 p.2d4 at 1233. Neither that definition of

prosecution nor the holding in cardwell resolves this case.

I f the District Court had dism ssed the prosecution agai nst
Strobel pursuant to § 46-11-203(2), MCA, the effect would have been
the discharge of Strobel and the exoneration of her bail. Section

46- 13-402, MCA. Strobel has not provided persuasive authority for



her contention that a dismssal under § 46-11-203(2), MCA, is wth
prejudice. The County Attorney would not have been precluded from
conmmenci ng anot her prosecution for the same offense.’

Al'though a crimnal defendant has a right to an independent
judicial determ nation of probable cause, the defendant has no
vested right to a particular procedure for the probable cause
determ nati on. State v. Hgley (1980), 190 Mnt. 412, 418-19, 621
P.2d 1043, 1048. By filing a conplaint in justice court, the State
Is not commtted to the procedure by which probable cause wll be
determned; the prosecution may enploy the alternative procedure of
obtaining leave of court to file an information directly in
district court. State v. Dunn (1970), 155 Mont. 319, 325, 472 p.2d
288, 292.

In this case, Mntana law would have permtted but did not
require the County Attorney to file, wthin thirty days of
Strobel's waiver of prelimnary examnation, an information
conmencing the prosecution in District Court wthout first seeking
| eave of court. In that situation, Strobel's waiver of a prelim-
nary examnation would constitute an adm ssion of the existence of

probable cause. Alternatively, the County Attorney was permtted

'The right to speedy trial as defined by § 46-13-401(2), MCA,
and the United States and Mntana Constitutions would limt the
right to conmmence another prosecution. However, violation of
Strobel's right to speedy trial has not been alleged.



but not required by Mntana law to seek |eave of the District Court
to file an information, by filing a notion supported by an
af fidavit show ng probable cause to believe Strobel commtted
felony theft.

The District Court's file does not contain a record of
Strobel's wai ver of the right to prelimnary exam nation in the
justice court proceedings. Mont ana statutes and justice court
rules do not set forth the manner in which the justice court is to
hol d the defendant to answer to the court having jurisdiction;
there is no provision requiring the transfer of docunents or
records from justice court to district court. It appears that such
a provision may be advisable. Where, as here, the district court
record does not contain the defendant's waiver of the right to
prelimnary exam nation in the justice court proceedings, we
conclude it is reasonable for the county attorney to file docunents
in district court which set forth the facts as alleged by the State
and which denonstrate probable cause to prosecute the defendant.

The State invites this Court to clarify which court had
jurisdiction to consider Strobel's conditions of release during the
period between her waiver of prelimnary exam nation and the filing
of the information in District Court. Section 46-9-311, MCA
provides that the court before which the proceeding is pending, or
in this case, the District Court, has jurisdiction to do so.

VWhere, as was the situation for thirty-one days in this case, an
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information has not yet been filed in district court, the remedy of

habeas corpus would also be available, by which the district court

or this Court could be asked to rule upon the legality of the

conditions of bail established by the justice court.

We affirm the decision of the District Court denying Strobel's

motion to dismiss the information f£ijad against her.

We concur:

M\,@nm@ “
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Justice James C. Nelson dissenting.

| respectfully dissent. In ny view, once the accused waives
prelimnary examnation in justice court, the State is required
under the clear and unanbi guous |anguage of § 46-11-203(1), MCA to
file an information within 30 days in district court. If the
information is not filed within 30 days, absent a denonstration of
good cause by the State, the district court is required to dismss
the prosecution with prejudice under subsection (2) of that
statute.

In this case, the State did not file an information within 30
days of the date that the accused waived prelimnary exan nation.
Filing a nmotion for leave to file an information is neot filing the
information itself; a prosecution is comenced by filing an

information, not by applying to file an information. Sections 46-

11-101, MCA, and 46-11-201, MCA. Contrary to the State's argunent
and the District Court's ruling, the mandatory duty under § 46-11-
203(1), MCA, to file an information within 30 days of the accused's
wai ver of prelimnary exam nation is not fulfilled by "substantial
conpliance" wth the statute.

Moreover, the State did not denonstrate good cause for failing
to file the information within the tine required. As the State
points out in its brief, "good cause" has been generally defined as
a "substantial" or "legally sufficient” reason. State v. Rozzell
(1971), 157 Mont. 443, 450, 486 p.2d 877, 881. It borders on the
absurd to conclude that the State sinply taking the steps necessary

to commence the prosecution is a substantial or legally sufficient

9



reason for not conplying with the statutory mandate to file the
information within 30 days. Sinply failing to conply with the
statute can hardly constitute the good cause necessary to justify
failing to conply with the statute. Presumably, if the legislature
had deened it sufficient for the State to file the paperwork
necessary to commence the prosecution in district court within 30
days, rather than to actually commence the prosecution, § 46-11-
203, MCA, woul d have so provided.

Under the circunstances here, Strobel was entitled to have the
prosecution against her dismssed. In nmy view that dism ssal
should have, necessarily, been with prejudice, for to conclude
otherwise would allow the State to sinply file a new information
and re-institute the prosecution with the result that the sanction
prescribed by the legislature in § 46~-11-203(2), MCA, would be
meani ngl ess. We presune that the |egislature would not pass a
meani ngl ess statute. Mont. Contractors' Ass'm, Inc. v. Dept. of
H ghways (1986), 220 Mnt. 392, 395, 715 p.2d 1056, 1058.

Furthernore, subsection (2) requires, significantly, that the
district court dismss the "prosecution,”™ and not sinply the
docunent which conmences the prosecution, i.e., the information.
To "prosecute" an action is not nerely to commence it, but includes
following it to an ultimate conclusion. A "prosecution” is "[t]he
continuous following up, through instrunmentalities created by |aw,
of a person accused of a public offense wth a steady and fixed
purpose of reaching a judicial determ nation of the guilt or

i nnocence of the accused.” Black's Law Dictionary, 5th Ed. at page
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1099. see al so Rosebud County v. Flinn (1940), 109 Mnt. 537, 541-
42, 98 P.2d 330, 333-34; State v. cCardwell (1980), 187 Mnt. 370,
374-75, 609 P.2d 1230, 1232-33, appeal after remand 191 Mnt 539,
625 P.2d 553. Again, the legislature's mandate that if the
information is not tinely filed, the "prosecution" be dismssed,
clearly contenplates that the entire crimnal proceedings against
the defendant be terminated with prejudice, if the statute is to
have any nmeaning or purpose.

While this Court's opinion is correct in stating that the
nmet hods of comencing a crimnal prosecution under § 46-11-101,
MCA, are in the alternative and that the defendant has no vested
right to a particular procedure for determ ning probable cause or
comencing a crimnal prosecution, it is ny opinion that once the
30 day clock begins to run by the accused' s waiver of prelimnary
exam nation in justice court, it is mandatory that the State, by
whatever nmeans it chooses under § 46-11-101, MCA, file an
information in district court within the statutory time limt or,
to denonstrate good cause why that was not acconplished. Under
such circunstances, whether the State files the information under
subsection (2) of the statute or after |eave of court under
subsection (3) of § 46-11-101, MCA, is immterial, as long as the
information is filed within the 30 day period required by § 46-11-
203(1), MCA

Qur conclusion that "Mntana |aw would have permtted but did
not require the county attorney to file, within thirty days of

Strobel's waiver of prelimnary examnation, . . . wthout first
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seeking leave of court" is msleading. Section 46-11-203, MA is
mandatory, not permssive. "[Tjhe prosecutor shall file within 30
days . . . an information. . . ." Section 46-11-203(1), MCA
"[T)he court shall dismss the prosecution if an information is not
filed within 30 days as required in subsection (1)." Section 46-
11-203(2), MCA. (Enphasis added). True, the State could have
sought leave of court and could have filed an information wthin
the 30 days after the accused's waiver of prelimnary exam nation.
It does not follow, however, that, once the 30 day clock began to
run by the accused's waiver of prelimnary exam nation, the State
could sinply ignore its statutory obligation to file, let that tine
expire, and then obtain leave of court and file its information at
a |later date. The plain mandatory |anguage of the statute, sinply
does not permt such an interpretation.

Finally, while the record of the accused's waiver of
prelimnary examnation was not in the form of a witten record,
and while | agree with this Court that there should be a statutory
requirement for such a record, there is nothing in this case to
indicate that Strobel did not waive her right to prelimnary
exam nation by failing to request one on August 27th at her initial
appearance in justice court. Apparently, the justice of the peace
and the accused had no problem in reaching that conclusion.

The long and short of it is that in this case the State did
not file an information within 30 days of Strobel's waiver of
prelimnary examination in justice court as required by § 46-11-

203(1), MCA, the State did not denonstrate good cause why it failed
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to do soas required by § 46-11-203(2), MCA;, and, under such
circunstances, the District Court was required, pursuant to § 46-
11-203(2), MCA, to dismss the prosecution--in my view, wth
prej udi ce.

Accordingly, | would reverse and remand for entry of an order
dism ssing the prosecution against Strobel with prejudice to the

merits. From our failure to so hold, I respectfully dissent.

/ Justice

Justice Karla M Gay joins in the foregm ng dlssent.{\

"g{ﬂ A&\/ Dy /\(\\f1 . M\/\(\U\A

\:\: T Tustive - \_d\
— \\:::wn -

13



