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Justice John Conway Harrison delivered the Opinion of the Court.

Kat hl een Fay Schindler (Schindler) appeals the Fifth Judicial
District Court's dismssal of her appeal from Justice Court and the
court's denial of her nmotion for reconsideration. W reverse and
remand this matter to the District Court.

On March 4, 1994, Schindler was found guilty in Justice Court
of the mi sdeneanor offenses of assault and criminal mschief. The
Justice Court entered what it considered a final judgnent and
adj our ned.

On March 14, 1994, Schindler's counsel sent, via facsimle
(fax), a Notice of Appeal to the Sheriff's office. The Sheriff's
office was authorized to accept faxes for the court. Schi ndl er
alleges the fax was sent at 4:54 p.m and conpleted transm ssion at
4:56 p.m Respondent State of Mntana (State) alleges the fax was
received at 5:01 p.m

On April 8, 1994, the State filed a notion to dismss,
alleging that the appeal was not filed on tine. On April 27, 1994,
the District Court dism ssed the appeal, stating only that the
notice of appeal was untinely. Schindler filed a notion for
reconsi deration which was denied on My 11, 1994. This appeal
fol | owed.

The sole issue on appeal is whether Schindler tinely filed the
notice of appeal from Justice Court to District Court.

The State primarily relies on § 46-17-311, MCA, to determne
that Schindler's appeal was not filed on time. Section 46-17-311,

MCA, provides in part:



(1) Except for cases in which legal issues are
preserved for appeal pursuant to 46-12-204, all cases on
appeal from the justice's or city court nust be tried
anew in the district court and nay be tried before a jury
of six selected in the same manner as for other crimna
cases.

(2) The defendant my appeal to the district court
by filing witten notice of intention to appeal within 10
days after a judgnent is rendered following trial.
The State relies on State v. Arthur (1988}, 234 Mnt. 75, 761
p.2d 806, for its contention that Schindler's notice of appeal was

not filed on tine. In Arthur the defendant's conviction took

pl ace on Novenber 18 and the ten-day tinme limt for notice of
appeal fell on a Saturday. Arthur, 761 p.2d at 807. As a result,
we applied § |-1-307, MCA, and held that the defendant had until
Monday, November 30 to file. The notice was mailed on Novenber 30
and received on Decenber 1. Arthur, 761 p.2d at 807. W concl uded
that a witten notice of appeal had to be physically filed wthin
10 days after judgnent and that the defendant's mailed notice of
the appeal was not filed on tine. Arthur, 761 p.2d4 at 809; sgee §

46-17-311, MCA (1987). Qur 1988 holding in Arthur, however, is not

applicable to the present case because of the change in the nethod
for conputing the tine imt for filing notices of appeal from
Justice and City Courts.

On February 9, 1990, we adopted the Mntana Justice and Cty
Court Rules of Gvil Procedure. Qur Mntana Justice and Gty Court
Rules of Civil Procedure appear in Volume 4 of the Mntana Code
Annotated, comrencing at page 1179. Rule 6 provides in part:

A. COWUTATION.  When the conputation of any period
of time prescribed or allowed by these rules is by order
of a court or by any applicable statute, the day of the
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act, event, or default after which the designated period
of tinme begins to run may not be included. The |ast day
of the period so conputed nust be included unless it is
a Saturday, Sunday, or legal holiday, in which event the
period runs until the end of the next day that is not a
Sat urday, Sunday, or |egal holiday.

B. EXTENSI ON. When by these rules, by a notice
given under these rules, or by order of a court an act is
required or allowed to be done at or within a specified
time, the judge for cause shown may extend the period if
a notion is made before the expiration of the period
originally prescribed or extended by previous permssion
of the court or after expiration of the specified period
if failure to act was the result of excusable neglect.

C. ADDI TIONAL TIME AFTER SERVICE BY MAIL. Wenever
a party has the right or is required to do an act or take
a proceeding within a prescribed period after service of
a notice or other paper and the notice or other paper is
served by mail, 3 days nust be added to the prescribed
period.

The foregoing rule, however, is not determnative.

In addition to the foregoing Rules of Civil Procedure, this
Court adopted the Mntana Uniform Rules for Justice and City Courts
(Uniform Rules) which became effective June 1, 1993. These rules
appear in Volume 4 of the Mntana Code Annotated, comencing at
page 1198. Rule 1 provides as follows:

Rule 1. Scope of Rules.

{a) These rules, together with the Mntana
Justice and City Court Rules of Civil Procedure,
govern the practice in all justice and city courts
of the state of Montana.
Further, Rule 21, establishes the followng time conputation:

Rul e 21. Tinme conputation

(a) Tine shall be computed as provided under
Rule 6 of the Mntana Justice and Gty Court Rules
of Gvil Procedure.

(b) Waen the period of time prescribed or
allowed is ten days or less, internediate
Sat urdays, Sundays, and legal holidays shall
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be excl uded.
We hold that Rule 21 of the Uniform Rules applies to the instant
case. Section 46-17-311, MCA, provides ten days to file a notice
of appeal. As a result, intermediate Saturdays, Sundays, and |egal
hol i days shall be excluded from the time conputation.

The Justice Court sentenced Schindler on March 4, 1994.
Therefore, Schindler had until March 18, 1994 to file her notice of
appeal. This is ten days from the fourth, excluding Saturdays and
Sundays. Based on either party's factual contentions, the notice
was filed before March 18th. The parties' arguments about the date
and tine the fax was sent, received, or filed are irrelevant.

Therefore, the notice of appeal was filed on tine.
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