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Justice Fred J. Wber delivered the Opinion of the Court.
This is an appeal from the District Court of the Thirteenth

Judicial District, Yellowstone County, of an order establishing a
limted guardianship and termnating the general guardianship of
Don C. \West. The order also continued a conservatorship with
Norwest Capital Managenment and denied a joint petition from the
protected person, his guardian and the conservator to substitute
the conservatorship with a trust. W affirm

The questions for review are:

. Did the District Court err in establishing a limted
guar di anshi p?

II. Did the District Court err in denying the joint petition
to termnate the conservatorship?

Don C. West (Don) is a "protected person" whose personal and
financial interests have been nmanaged by his nother, Mary Lou West,
as guardian, and Norwest Capital Mnagement Co.-Mntana, formerly
Nort hwestern Union Trust Co., as conservator, since 1978. In
Cct ober of 1976, Don sustained severe injuries in amotorvehicle
accident in New Mexico, when a vehicle in which he was a passenger
collided with an oil tanker. As a result of this accident, Don
suffered extensive physical injuries, including burns, blindness
and head and leg injuries. He suffers from notor difficulties in
his legs and has some deformity in his legs and ankles which
requires himto wear braces. H's head injuries caused some nental
i npai rment and he has also |ost physical sensitivity in his fingers

because of burns.



Follow ng the accident, Don remained in a coma for over three
mont hs. In Novenber of 1976, a New Mexico state court declared Don
an inconpetent person "until such time he is able, unassisted to
properly manage and take care of hinself and his property.” The
New Mexico court also appointed his nmother, Mary Lou West, as
guardian ad litem. In her capacity as guardian ad litem, Mary Lou
West initiated a personal injury suit in New Mexico on Don's
behal f. The lawsuit resulted in a negotiated settlement in the
spring of 1978.

In May of 1978, following the settlenment, the Mntana district
court appointed Northwest Union Trust Co., now operating as Norwest
Capi t al Managenment & Trust Co.-Mntana {(Norwest Capital), as
conservator of Don's financial affairs. The conservatorship was
initially funded with $463,319. By the end of 1978, after paynent
of medical expenses and other bills on Don's behalf, the value of
t he conservatorship was reduced to $374, 323. Soci al Security
Disability Payments have been deposited into the conservator-ship
during the years of Norwest Capital's managenent of Don's estate.
During the years since 1978, the conservatorship has increased in
val ue under Norwest Capital's managenent, wth the result that at
the time of the hearing on this matter, the conservatorship held
assets in the anount of $1,084,239. In recent years, the annual
income of the conservatorship has consistently exceeded the anmpunt
necessary to neet Don's needs.

In June of 1978, the Mntana district court also appointed

Mary Lou West as general guardian. Mary Lou West has made several



personal care arrangenents for her son in the years since 1978. 1In
the last few years, however, she has been increasingly |Iless
involved in making such arrangenents.

After being released from the hospital in January 1977, Don
conpleted a rehabilitation program at St. Vincent's Hospital in
Billings, Mont ana. His guardian then placed him in a
rehabilitation program for the blind in Topeka, Kansas; followed by
the Lighthouse Program for the Blind in Seattle, Wshington; and
then in Hi gh Hopes Brain Trauma Learning Center in Costa Mesa,
California. After the Hi gh Hopes program Don had live-in
assistance in two separate living arrangenents in Oange County,
California. After being notified by California authorities that
the second of those arrangenments was unsatisfactory and had to be
termnated within two days, Miry Lou West arranged for Don to fly
to Billings, where he resided with her for a short tine before
being enrolled by her in The Villa in Geeley, Colorado.

Don was unhappy with the arrangenents nmade by his nother in
Geeley and, after a short tinme, he enrolled hinself in the
Col orado Rehabilitation Center, in Denver, Colorado. This program
taught nmobility, daily living skills, Braille typing and other
skills to enable himto live on his own. Wth the assistance of
these rehabilitation programs and physical therapy, Don has
gradual ly recovered and achieved a great deal of self-reliance in
many aspects of his life. At the tinme of the hearing in this
matter, he had lived on his own for over a year.

Al though Don is now 43 years old, currently lives alone and



has learned to be quite self-sufficient, he continues to require
some assi stance. At the tinme of the hearing, he enployed a
personal care manager, who assisted him with safety issues

personal hygiene, social activities and noney nanagenent. Don
hired his care manager after approval from Mary Lou West. The care
manager conmmunicates regularly with Mary Lou Wst concerning Don's
personal affairs. Don has also hired other people--and somnetines
fired them when they did not work out satisfactorily--to get his
mail, pay his bills, clean his apartnent and cook for him He can
cook sone meals on his own using a mcrowave oven, but sensory |oss
in his fingers causes problems with cooking on an electric range

Don uses the aid of customer assistance at stores when he
purchases his food, clothing and other personal items. He arranges
for his own transportation using taxis and can conplete sales
transactions on his own. However adept he has becone, he
recogni zes that he nust rely on the assistance of hel pers and
recognizes his limtations when it comes to nmanaging his noney and
maki ng i nvestnents. He testified that he knows that he needs
assistance in financial natters and appreciates the manner in which
Norwest Capital has handled his finances.

All the interested parties in this action agree that Don no
| onger needs the extensive assistance from others to nanage his
affairs that he needed at the time the guardianship and
conservatorship were established in 1978. Indeed, the District
Court emphasized and it is clearly evident in the record that Don

has made a phenonenal recovery since that time, culmnating in his



present ability to live independently and to arrange for necessary
assistance from third persons without his guardian's help.

Evi dence was presented at the hearing from several physicians
to establish that Don no |onger needs extensive assistance and to
establish that he is capable of managing many of his personal
affairs. However, the evidence also established that he has some
"mental status abnormalities" consistent with the head injury he
suffered in the 1976 accident and that some aspects of his
personality are inpaired due to the head injury as well. The
physi ci an preparing the report for purposes of this proceeding
stated that Don suffers extremely gross deficits in information

gathering (primarily due to the blindness), narkedly inpaired

concentration, slightly inpaired menmory and markedly i npaired
mat hemati cal  skills. Despite these deficits, Don has recovered
remarkably well and is able to live a relatively normal life. He

brought this action to term nate the guardianship as he believes he
no longer needs assistance in his daily living arrangements and
feels he can handle such matters on his own.

Mary Lou West testified that she agrees that Don should have
more latitude in decisionmaking, but she thinks he needs guidance
in critical areas such as nedical arrangenents and education and
training arrangenments. Pam Ness, Vice President and Trust Oficer
for Personal Trusts for respondent Norwest Capital in Billings,
manages the Don C. West Conservatorship. She testified that
Norwest Capital objects to the conplete renoval of the guardianship

in this matter and would be opposed to a trust arrangenent rather



than a conservatorship if a third person is not involved in
deci si onmaking for Don. However, Mary Lou West and Norwest Capital
agreed that a trust arrangement would nore fully and adequately
nmeet Don's current needs because it would allow Don to nake sone
financial decisions with guidance from a third person. To the
extent of his capacity to understand the nature of the proposed
trust, Don agreed with that approach as well.

The primary notivation for this arrangenent, as testified to
by the witnesses, was to allow Don nore latitude in gift-giving and
to allow him to have sone involvenent in his personal financial
affairs. According to the testinony, a trust could be tailored to
neet Don's individual needs, such as tax and estate pl anning.
Under the pr esent conservat or shi p arrangenent, financi al
transactions are subject to continuing court supervision and
approval . Don has expressed an interest in giving noney to his
nephews and nieces for their college expenses. He also wanted to
give his nmother a new car as a surprise Christmas gift, but was
unable to do so because the conservatorship limts gifts to
approxi mately $12,000 per year, subject to court approval.

Dr. David B. Carlson of Deaconess Medical in Billings prepared
the report for the District Court in this matter at the request of
Don's counsel . He opined that Don does not need a full-tinme
general guardianship and that a less restrictive nethod of
providing for Don's needs would be appropriate for Don's best
i nterests.

The District Court relied on Dr. Carlson's opinion and



continued the guardianship, limting the guardian's powers as
follows: to care and maintain Don, when and if he should becone
i ncapabl e of doing so himself; to assert and protect Don's rights,

should he be unable to do so for hinmself; to provide tinmely and
informed consent to necessary medical procedures, in the event that
Don is unable to do so for hinself; and to assist Don in obtaining
the necessary training and education. The District Court also
continued the conservatorship in its present form

| ssue |: Q@uardianship

Did the District Court err in establishing a limted
guar di anshi p?

Norwest Capital and Mary Lou West agree with the District
Court's termnation of the general guardianship and appointnent of
Mary Lou West as |imted guardian. They oppose the conplete
renmoval of a guardian. Don opposes any sort of guardianship.

Mary Lou West has handled many of Don's personal arrangenents

since his accident in 1976. The record establishes that this
arrangenent is not presently necessary. Don resides in Colorado
and Mary Lou West resides in Montana. She acknow edges his

remar kabl e recovery and testified that she now believes that Don is
capabl e of making nost decisions about his property and his life
She further recognizes that the constant supervision and protection
once required for Don is no longer necessary and that he needs sone
i ndependence

Pam Ness testified that Norwest Capital is opposed to dealing
directly with Don if a trust were to be established and that it
preferred to deal with a third person because of Don's physical
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disabilities, particularly his blindness, and his inability to
conprehend mathematical and investnment transactions well.

Don contends that the District Court's decision to retain a
[imted guardian is incorrect for two reasons. First, he contends
that he no longer neets, the definition of "incapacitated person”
set forth in § 72-5-101(1), MCA

"l ncapaci tated person" nmeans any person who is inpaired

by reason of nental illness, nental deficiency, physical

illness or disability, chronic use of drugs, chronic

Intoxication, or other cause (except mnority) to the

extent that he |acks sufficient understanding or capacity

to nmake or comunicate responsible decisions concerning

his person or which cause has so inpaired the person's

judgnent that he is incapable of realizing and naking a

rational decision with respect to his need for treatnent.

Don relies on In the Matter of the Guardianship and Conservatorship
of Swandal (1984), 210 Mont. 167, 171, 681 P.2d 701, 703, as
support for his argunent that a guardianship is inproper where a
person has physical disabilities but is not nentally infirm Don
contends that the only disabilities that have continued are
physi cal and, as such, they are insufficient to constitute a
guardi anship according to Swandal. This was not the finding of the
District Court. Dr. cCarlson testified that Don was not likely to
i nprove beyond his present capabilities and that he has some nental
inpairment, as noted below in nore detail. The District Court
concluded that both Don's nental and physical inpairnents supported
a continuance of the guardianship, wth 1inits on the powers of the
guar di an.

Second, Don clains the court erred because the Conclusions of

Law and Order do not conply with the requirements of § 72-5-316,



MCA, because the statute does not permt the court to establish a
limted guardianship when the protected person can neet the
essential requirenents for his physical health and safety. Section
72-5-316, MCA, provides in pertinent part:
(1) If the court is satisfied that the person for

whom a guardianship is sought is incapacitated and that

judicial intervention in his personal freedom of action

and decision is necessary to meet essential requirenents

for his physical health or safety, it may appoint a

. limted guardian having the powers described in the

order. If the court is satisfied that the allegedly

i ncapaci t at ed person could handle the essential

requi rements for physical health or safety if his

financial resources were managed by another, it shal

order that the petition be treated as a petition for a

protective order under part 4 of this chapter and proceed

accordingly. Alternatively, the court may dismss the
proceeding or enter any other appropriate order that is

not inconsistent with the specific provisions of this

part.

Don further argues that the conditional powers given to Mary Lou
West here are for potential future needs, not for current needs,

and that the statute provides no basis for this sort of
guardi anship when there is no current need for it.

The respondents, Mary Lou West and Neorwest Capital, argue that
the guardianship statute contenplates this sort of arrangenent by
requiring a guardianship to be tailored to those areas where it is
foreseeable that the protected person may require assistance in the
future; here, to prevent some person or persons from taking
advantage of Don, for making nedical decisions for Don, and to
provide for the need to act on Don's behalf to obtain training and
education prograns for him Finally, the respondents contend that
someone must continue to act in the capacity of a limted guardian
in order that Don's best interests are served

10



Section 72-5-306, MCA, describes the purpose and basis for
appointing a guardian, whether it be a full or a Ilimted

guar di anshi p:

Quardi anship for an incapacitated person may be used only
as is necessary to pronote and protect the well-being of
the person. The gquardianship nust be designed to
encourage the development of nmaxinum self-reliance and
| ndependence in the person and may be ordered only to the
extent that the person's actual nmental and physical
limtations reguire it. An incapacitated person for whom
a guardi an has been appointed is not presumed to be
i nconpetent and retains all legal and civil rights except
those that have been expressly linmted by court order or
have been specifically granted to the guardian by the
court. (Enmphasi s supplied.)

The limted guardianship in this case does not permt Mary Lou West
to intervene in nost of Don's personal affairs. The guardi anship
is now very limted and enunerates only certain decisions that Mary
Lou West may make for Don, and she can only nake these decisions in
the event Don is unable to do so. Clearly, this conplies with the
statutory nandate enphasized above to encourage the devel opnent of
maxi mum self-reliance and independence.

The evidence submitted to the court relative to Don's nental
and physical condition consisted of a series of letters from
physi ci ans who had either provided nedical services to or had
exam ned him for the purpose of the proceeding, persons who had
provided rehabilitative services and training to him and from the
court-appointed visitor. Some were authored in 1991 and did not
express opinions as to Don's condition at the tine of the hearing.
The court-appointed visitor, who is also the person enployed as his
care manager, opined that Don had the capacity of coordinating the
services he needs in managing his daily life, but felt that the

11



continuation of the guardianship was appropriate, with the
guardian's powers being limted to providing guidance in managing
Don's financial concerns regarding the gifting of nobney and
overseeing his financial portfolio.

Dr. Carlson also expressed the opinion that Don did not need
a full-tine guardian, although he needs help in managing his
financial affairs. Dr. Carlson further stated that because of the
nature of Don's injuries, any clinical inprovenent beyond his

present condition was unlikely. As previously stated, Dr. Carlson

f ound t hat Don has deficits in i nformation gat heri ng,
concentrati on, menory and in mathematical reasoni ng and
cal cul ati ng. Based on the foregoing, the court found that Don's

disabilities continue to exist and that he remains physically and
nmentally incapacitated, although to a much |esser extent than when
the full guardianship was established. Wth that in mnd, the
court designed an extrenely limted guardianship arrangenent. The
limted guardianship allows Don to have broad powers over his daily
living arrangements while he is able to live independently.

Don is presently able to provide for his own care. He
testified that he also would be able to provide for substitute
help, should the need arise, by contacting appropriate Colorado
authorities. However, his disability is of such nature and
character as to prevent him from fully and conpletely protecting
hi mself and his property interests from those who m ght take
advantage of him The powers of the limted guardianship

contenplate that he may not be able to arrange for adequate care

12



providers, that he may not be able to make tinmely and inforned
medi cal decisions, that he may need assistance in asserting and
protecting his rights and that he wll Ilikely need some form of
assistance in obtaining training and education. The nmere fact that
he is currently providing for his personal needs does not support
a conclusion that he can do so in the future.

The District Court in this case narrowy forned the limted
guardi anship to provide for Don's unique needs, in accord wth the
testinony and other evidence presented at the hearing. Subject to

restrictions under the guardianship statutes, such decisions are

commtted largely to the discretion of the court. This Court will
not interfere wth the exercise of the appointing court's
di scretion unless the court has abused its discretion. In the

Matter of the Guardianship of Nelson (1983), 204 Mnt. 90, 94, 663
p.2d 316, 318. Section 72-5-316, MCA, gives the court discretion
in determning whether a guardianship should be a full or a limted
guardianship and, if limted, to determne the responsibilities
which are to be handled by the limted guardian.

The powers conferred on a guardian should be as clearly
defined as circunstances permt. We conclude the Ilimted
guardi anship arrangenent fornulated by the District Court wll
allow Don to have alnost total autonony, except in the area of his
financial affairs, while still providing the guardian with powers
in the event the guardian becones aware that Don is unable to
handl e certain of his personal affairs. We concl ude that the

District Court did not abuse its discretion in determning that a
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limted guardianship was appropriate in light of the facts in this
case and the stated objective in § 72-5-306, MCA, to encourage
maxi mum self-reliance and independence and to pronote and protect
the well-being of the person.

We hold the District Court properly exercised its discretion
in establishing the limted guardianship in this case.

| ssue |l: Conservatorship

Did the District Court err in denying the joint petition to
termnate the conservatorship?

Don filed a petition to termnate the conservatorship and the
guardian and conservator filed cross-petitions to termnate the
conser vat or shi p. Mary Lou West and Norwest Capital desired to
establish a trust rather than a conservatorship in order that there
m ght be more flexibility in managing Don's finances. To the
extent of his capacity to understand the nature of a trust allow ng
him to have nore control over his noney, Don also wants such an
arrangenent . Don's desire for a trust instead of a conservatorship
is nmotivated by his wish to nake gifts and to help others. The
court denied both petitions, stating that "[tlhe agreed facts do
not denonstrate that it is in the best interest of the protected
person to termnate the conservatorship.”

Don testified that he desired to end the conservatorship so
that he might be permtted to nmake gifts to relatives and others,
particularly other victinms of closed head injuries. Don wanted to
buy a car for his nother for Christmas and was di sappointed in not
being able to do so because of the statutory limtation of 20% of
conservatorship income, which would have prevented a gift in excess

14



of $12, 000. Don also wants to help his nieces and nephews wth
their college education expenses. He maintains that he is totally
conpetent to make decisions about his finances, although he agrees
that his money needs some protection.

Mary Lou West and Pam Ness, a Trust O ficer for Norwest
Capital, discussed the advantages of a trust arrangenent as an
alternative to the conservatorship, particularly for estate tax
purposes, to address Don's needs and desires and to removethe
authority of the District Court to oversee Don's estate by annual
review of financial statenents. Respondents contend that it 1is
unnecessarily time-consunm ng and costly to burden the district
courts with issues of this type whenever a protected person wants
to make a substantial gift and to limitthe amount of gifts each
year to 20 percent of the income of the estate. Respondent sar gue
that, as trustee instead of conservator, Norwest Capital would be
better able to handle this sort of transaction, taking into account
the provisions of the trust agreement, which could be structured in
order to protect Don's interests. Norwest Capital would have the
same fiduciary duty wunder either arrangenent. The respondents
further argue that questions of whether gifts are appropriate are
best made in private by the trustee and not in a courtroom setting.

In considering these argunents, we notice the conplete absence
of any estimation of Don's future needs and a balancing of those
needs with the desires of the parties.

In their petition to termnate the conservatorship and

establish a trust, the respondents also expressed the desire to be
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able to consider the interests of and to benefit remainder
beneficiaries of Don's estate by gifting and tax planning. The
respondents claim that conversion of the Don Wst Conservatorship
to a trust would serve Don's best interests, needs and desires.
Don's "best interests,” according to respondents, include the right
to consider and select the potential beneficiaries of his estate
and to fornmulate a plan to nmaximze gifts and mnimze tax inpacts.
Pam Ness testified that a trust would better serve Don's interests
for tax purposes although she testified that she could not explain
or specify any of the alleged tax advantages because she was not a
tax expert. Again, there has been no consideration of the
bal ancing of the potential benefit of a program of gifting and the
resultant tax inpact with Don's future needs.

The conservator has handled Don's assets since 1978, investing
and reinvesting the funds, and has paid out funds to Don and to
others for Don's benefit. By Septenber 17, 1993, the value of the
assets was $1,084,239 and the incone from the assets is
approxi mately $60,000 per year, and consistently exceeds the anount
expended for Don's |iving expenses. The final pretrial Order
submitted to the District Court stated, as an agreed fact, that the
projected Montana inheritance and federal estate tax burden, in the
event of Don's death, anounted to approximtely $230,000; and that
Don desired to make gifts to his nother, his brother, his sister,
and his nieces and nephews, but is not permtted to do so under
Mont ana conservatorship law.  These agreed facts were the basis of

the petition by the guardian and the conservator to termnate the
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conservatorship and to create a trust.

The District Court determned that these agreed facts do not
denonstrate that it is in the best interest of the protected person
to termnate the conservatorship. In denying the requests to
di ssolve the conservatorship, the District Court stated:

It would seem to be in the protected person's best

interest to maintain what assets he has to protect him

against the uncertainties of the future. The only ones

to stand to benefit from a program of gifting would be

those who receive the gifts and possibly, those persons

who are the devisees of his estate upon his death.

Clearly, the District Court considered the uncertainties of the
future and the possibility that Don's nonetary needs, although not
great at this time, may escalate in the years to cone. We stress
again the absence of any testinony from any of the parties as to
the anount that will be needed to provide for Don's future needs.
Wt hout such evidence, the District Court had no basis for changing
the present conservatorship. The noney initially deposited into
the conservatorship account, which under the nmanagenment of Norwest
Capital has nearly tripled since the end of 1978, was the result of
a personal injury settlenent intended to provide for Don's needs
for the remainder of his life. The Social Security Disability
payments are also intended for his benefit. At age 43 and in good
health, his present needs are likely less than his needs wll be
toward the end of his life. Medi cal and other care expenses can
qui ckly exhaust the resources of critically ill persons and there
is no way to accurately forecast the anmount that may be required in
the nmodern day world where the reality is that medical costs have
escalated at a nuch nore rapid rate than nost other costs. W
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therefore strongly agree with the conclusions reached by the
District Court with regard to the uncertainties of the future.

Further, if the purposes of the estate included making
provi sions for the best interests of heirs or devisees, then
certainly tax planning--including a program of gifting--would be
appropri ate. However, we are not concerned with maximzing the
estate for such future heirs and devisees and that would not be a
stated purpose in establishing a trust for Don. These aspects
denonstrate the absence of apparent concern for Don's future needs.
Wth the present limted guardianship, whereby Don has very broad
powers to maximze his autonomy, creation of a trust as suggested
here is not appropriate. The guardian has no powers over financial
transactions; these would be vested with the trustee, who is not in
a position to know what will be needed for Don's care in the
future. Norwegst Capital did not want to deal directly with Don in
the event that a trust was established. Therefore, in order to
maximize Don's independence, it is necessary to continue the
conser vat or shi p.

Moreover, the sort of arrangenment in place here--limted
guardi anship and conservatorshi p--does not prevent Don from making
a wll to dispose of his property upon his death. Under a
conservatorship, the court has certain enunerated powers which nmay
be exercised directly or through a conservator. These powers
include "3ll the powers over his estate and affairs which he could
exercise if present and not under disability, except the power to

make a wll." Section 72-5-421(3), MCA One of these powers is
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the power to make gifts. However, there are limts on the power to
make gifts, because of the inportance of that power. See § 72-5-
428 (2), MCA

Establishnent or, as in the present case, continuance, of the
conservatorship has no effect on the capacity of the protected
person. Section 75-2-421(5), MCA; and Mntana Conference of the
Sevent h- Day Adventist Church v. Estate of MIller (1981), 192 Mont.
468, 476, 628 P.2d 1100, 1105. As noted above, a limted
guardi anship nmay be established because of limted nental or
physi cal incapacity in one particular area of functioning, but the

person may be entirely conpetent in other respects. Mller, 628

P.2d at 1105. Thus, the mere fact that a conservator has been
appoi nted does not nean that the protected person |acks the
capacity to nake a wll. The power to make a wll for directing
the disposition of one's property upon death is expressly not given
to the court along with other statutorily granted powers in § 72-S-
421, MCA. The District Court addressed this point, stating:

The mere fact that a Conservator has been appointed does

not mean that the protected person |acks the capacity to

mke a wll. If the protected person, in this case,

should want to leave his property, in the event of his

death, to certain of his relatives, and it can be

determined that he possesses the necessary testanmentary

capacity, such a will would be valid, notw thstanding the

fact that he has a Conservator.
We agree with this analysis of Don's capacity and rights concerning
the testamentary disposition of his property.

The District Court also concluded that the purpose of a
conservatorship is to conserve the assets for the benefit of the
protected person and that the nmere fact that at this time, Don's
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l'iving expenses are less than the income from his estate, does not
meanit would be in his best interests to give away his estate.
During the hearing, the follow ng exchange occurred:
THE COURT: Tell me, all | hear is magical words, tax
pl anning, what tax planning is appropriate for someone
who's 42 years ol d?
[Ms.  Ness]: (No oral response.)
THE COURT: Do you have a crystal ball to tell anyone how
much it's going to take himto live out the rest of his
life?

THE WTNESS: No, we don't.

THE COURT: Al right. Vell, now, is there any tax
planning that you're aware? Are you an expert in the
field?

THE W TNESS: | do not profess to be an expert at all.

This was the extent of the testinony concerning tax planning and no
evidence was presented to estimate future needs. At 43 years of
age and in good health, there is no way to determ ne what Don's
needs may be in the future.

The purpose of the Don C. West Conservatorship estate is to
provide for Don's best interests and his present and future care.
Don is unable to manage his property and financial affairs not only
because of his physical disability (blindness), but also because he
is inpaired in his ability to conprehend mathematics and, thus, his
ability to understand his financial affairs. He admits that he
needs this sort of help and also that his nobney needs protection.
He al so needs proper managenent to preserve his estate to provide
for his support, care and welfare in the present and in the future.

It is unfortunate that Don does not have the ability to nake
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detail ed mathematical judgnments to determine his future needs. H's
maj or expenses in the past have been totally handled by either his
guardian or conservator. Under the present limted guardianship,
the District Court has structured an arrangenent that will give Don
broad control over his personal care needs in order to maximze his
self-determ nation and independence while maintaining control of
his finances to assure his future needs are provided for as fully
as possible. In today's world, anyone and particularly a severely
handi capped person can use up a mllion dollars in a relatively
short period of tine if physical and nmental health decline. Again,
there was no evidence presented addressing this possibility,
al t hough one of the physicians noted that a person who has
previously sustained the sort of head trauma experienced by Don may
be a victimof premature senility, with an onset as early as age 55
years. The sort of trust desired by the parties does not consider
such possibilities and there was a noted absence of consideration
by the parties on this topic.

In fact, the nature of the evidence presented in this case
enphasi zes the desires of the parties w thout the appointnent of a
guardian ad 1litem to specifically address these future needs in
relation to Don's best interests. Don's counsel represented Don
and addressed Don's wishes. However, the limted evidence
presented indicates that Don does not have the capacity to conpare
his own needs to those of others. In other cases of this nature,
where the guardian has interests possibly adverse to the best

interests of the ward, it nay be appropriate for the court to
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appoint a guardian ad litem to specifically address the protected
person's future needs for purposes of the proceeding.

W also conclude that tax planning for purposes of the estate
tax burden upon the incident of Don's death is sinply not a
consideration which is in the best interests of providing for his
care while he is alive. Gfting for the purpose of reducing the
amount of estate tax is, in and of itself, insufficient to justify
the gifting of the estate and does not preserve the estate for the
purpose of providing for Don's needs.

Under the present guardianship, the guardian has very limted
powers. If the conservatorship were to be converted to a trust, it
woul d be necessary to appoint a guardian with very broad powers and
the capacity to nmake well-reasoned financial decisions as Don does
not have an adequate capacity to conpare his own needs to those of
ot hers. It is apparent that the District Court carefully
consi dered Don's best interests, both present and future, by
structuring a limted guardianship with few powers and continuing
the conservatorship to ensure that Don's future needs are nmet.
Don"s desire to establish a trust to replace the conservatorship is
notivated by his wish to nmake gifts and to help others. Don al so
testified that he was interested in counseling other victims of
head injuries. During the hearing, he testified extensively and it
is apparent to this Court that he has substantial nental capacity
despite his particular inpairments, that he is an enpathetic
i ndi vi dual who cares deeply about other persons, and that he was

able to respond appropriately to I engthy questioning directed
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toward his ability to care for his personal needs. He has nmde a
remarkabl e recovery from his situation in 1978, referred to by the
court-appointed visitor from the Mntana Department of Social and
Rehabilitative Services as "unable to nmanage for hinmself in
society."

The District Court determ ned that the only persons to be
benefited by a program of gifting and other estate tax planning,
according to the evidence presented at the hearing, are the persons
to receive the gifts and the deviseeg of his estate upon his death.
This Court will uphold the decision of the District Court unless
the District Court has abused its discretion. In exercising its
di scretion, the District Court nust be guided by the best interests
of the protected person. Clearly, the court considered Don's best
interests in deciding to continue the conservatorship. W conclude
that the record supports the finding that Don's future needs are
best served by a continuance of the present conservatorship and
that the reasons proposed by the parties do not constitute
sufficient justification for dissolving the conservatorship and
establishing a trust.

W hold the District Court properly exercised its discretion

in continuing the conservatorship in this case.

Affirmed. | /‘%@\;7//0&///

/ 7 Chief Justice /
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Justice Janes C. Nelson specially concurs:
| concur in the result of our opinion and, for the nobst part,
wth our legal analysis. Aside from that, 1 do not concur in

certain statenents that are made in the opinion.

Justice
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