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Justice W WIliam Leaphart delivered the Opinion of the Court.

Plaintiff, Shaun Glluly, appeals from the decision of the
Ei ghteenth Judicial District Court disallowng as costs the expense
of videotaped depositions used by the plaintiff at trial in which
the jury returned a verdict for the plaintiff. W reverse.

Background

Plaintiff Shaun Glluly filed a conplaint for injuries he
received to his neck and upper back in a rear-end collision caused
by the defendant, Kie Mller. Glluly sought recovery under a
negligence claimfor his conpensatory damages and al so sought
punitive danmages on the basis that MIler was highly intoxicated
when he caused the collision.

Prior to trial, Glluly took three video taped depositions to
perpetuate the testinony of wtnesses who would be out of state at
the time of trial. These witnesses were Gilluly's forner coworKker,
Shannon W lliams, a California resident; Joseph Kasperick; and
treating physician Dr. Frank Seitz.

The case was tried before a jury. The video tape perpetuation
deposition testinony of WIIlians, Kasperick and Dr. Seitz was
presented to the jury by the plaintiff, wthout objection from the
def endant . The jury returned verdicts for the plaintiff in the
total amount of $95,283, of which $80,283 was conpensatory damages
and $15,000 was punitive damges.

Following entry of judgments for the plaintiff for
compensatory and punitive damages, plaintiff filed his nenmorandum
of costs and disbursenents. Plaintiff requested that the defendant
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be assessed costs for the videotape and transcript of the
perpetuation depositions of WIlliams in the anount of $649. 45;
Kasperick in the anount of $220.50; and Dr. Seitz in the anount of
$742.50. MIler filed an objection to Gilluly's menorandum of
costs contending that Gilluly should be reinbursed only for the
cost of the witten deposition transcripts and not for the costs of
vi deot api ng. After a hearing on the matter, the court granted
def endant ' s request to disallow the $1,284.76 costs of the
vi deot aped depositions.

In denying the costs of the video depositions, the District
Court held as follows:

The way | read the statute is that a party certainly has

the right to take video depositions, but that election is

at that party's own expense, otherwise there is an

obligation to produce the witness in court. And since
the witness was the witness for the plaintiff in this
case in lieu of presenting the witness live in court,
they wutilized a video deposition and in that way
satisfied their obligation to produce the witness. So it
will be the ruling, counsel, that costs set forth in
plaintiff's bill of costs be reduced by the amunt of
$1,284.76.

Standard of Review

In reviewing a district court's award of costs, the standard
of review is whether the district court abused its discretion.
Erickson v, Dairyland Ins. Co. (1990}, 241 Mont. 119, 124-25, 785
P.2d 705, 708.

Issue
Did the District Court err in denying the reasonable expense

of videotaped depositions which were used at trial as recoverable



costs under Rule 30¢(h) (5), M.R.Civ.P.?

Rule 30(h), M.R.Civ.P., provides that any deposition may be
recorded by audio-visual or tape recorded neans wthout a
stenographic record. Subsection (5) of Rule 30(h) provides, "[t]lhe
reasonabl e expense of recording, editing, and using an audi o-visual
or tape recorded deposition may be taxed as costs as provided by
law." Section 25-10-201, MCA, provides:

Costs generally allowable. A party to whom costs
are awarded in an action is entitled to include in his

bill of costs his necessary disbursenents, as follows:
(2) _the expenses of taking depositions; . . . [Enphasis
added. ]

We find that our decision in Thayer v. Hi cks (1990), 243 Mont.

138, 793 Pp.2d 704, is controlling. In  Thaver Mont ana

Merchandi sing presented the testinony of one of its wtnesses at
trial, Tom Jenkins, by neans of a video taped deposition. \Wile
the jury viewed the tape, the court and the parties followed along
wth witten transcripts of the video taped deposition so that the
parties could make objections and the court could rule upon the
obj ecti ons. Inits bill of costs, Mntana Merchandizing sought to
charge the expense of both videotaping and transcribing Jenkins'
deposition. Bloomgren clainmed that both charges were inproper. In
concluding that the charges were taxable, this Court stated:
As we noted earlier, the costs of a deposition used
at trial are properly taxahl.a. Cagh, 210 Mnt. at 333,
684 P.24d at 1048. Furthermore, Rule 30(h) (5),
M.R.Civ.P., provides, "The reasonable expense of
recording, editing, and using an audio-visual or tape
recorded deposition nay be taxed as costs as provided by
law." This rule, however, remains subject to the
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limtation that the audio visual or tape recording nust

be used at trial before the expenses incurred in

obtaining such a deposition may be charged to the

opposing party. In this case, both the video tape and

the witten transcript of Jenkins' deposition were used

at trial, therefore, the expenses of both may be charged

to Bl oongren.

Thaver, 793 P.2d at 798.

MIller contends that the District Court's denial of video
taped depositions as actual costs follows strong precedent from
this Court that the prevailing party's costs of depositions are not
awar dabl e when the deposition is taken solely for the party's own
conveni ence. Al though MIller did not object to the video
depositions at the tine of trial, Mller contends that Dr. Seitz
and Joe Kasperick coul d have been subpoenaed for appearance at
trial. Thus, Ml ler contends that presentation of their video
taped depositions was solely for Gilluly's own "convenience."
MIller relies on our decisions in Mrrison-Mierle, Inc. w. Selsco
{1980), 186 Mont. 180, 606 ».2d 1085, and Lovely wv. Burroughs Corp.
(1974), 165 Mnt. 209, 527 p.2d4 557. Nei t her one of these
decisions stands for the proposition that a party cannot properly
tax the costs of a deposition (be it video or transcribed) used at
trial unless the party shows that the witness could not have been

subpoenaed to appear at trial. In Mrrison-Mierle, the question

was whether Morrison-Maierle could properly be awarded costs for
the expense of a deposition transcript that Morrison-Maierle

provided to Sel sco which then used it as evidence at trail. In



affirming an award of costs for this deposition,® we stated:

Since it was so used, we conclude that it was properly
part of the costs of the action. The distinction is that
If a deposition is taken solely for a party's own
conveni ence, he cannot properly charge it to the other
party as part of the costs. Lovely v. Burroughs Corp.
(1974}, 165 Mnt. 209, 527 p.2d 557, appeal after remand
169 Mont. 454, 548 p.2d 610; Johnson v. Furquson, et al.
(1971), 158 Mnt. 170, 489 p.2d 1032. Here the copy was
furnished to [Selsco] at [Mrrison-Mierle' sl expensel],
and used by [Selscol at trial. It has no ground to
conpl ai n.

Morrison-Maierle, 606 P.2d at 1088.

In Lovely, we cited our decision in Johnson v. Furguson et al.
(1971}, 158 Mont. 170, 489 p.2d 1032, for the proposition that
depositions taken for the conveni ence of the deposing party in
marshalling his own case nust be borne by that party. Lovely, 527
pP.2d at 563.

In Johnson., 489 p.24 at 1035, this Court denied an award of
costs for deposition expenses stating,

It cannot be included in his bill of costs because that

deposition was obviously a discovery deposition for

defendant's benefit. The deposition was never filed wth

the district court and plaintiff's counsel did not have
any practical means of securing a copy.

: It should be noted that in the published opinion of
Morrison-Miierle, 606 pP.2d at 1088, there is a typographical error.
The last sentence of the published opinion reads as follows: "Wth
the exception of the Wetstein devosition which should be excluded
as an item of costs, the judgnent of the District Court is
affirmed." (Enphasis added.) It is clear fromreading the Court's
opinion that the wWetstein deposition was to be includedas an item Of
costs and that the partial transcript of the trial was to be
excluded as an item of costs. Accordingly, the opinion should
read: "Wth the exception of the partial trial transcript which
shoul d be excluded as an item of costs, the judgnment of the
District Court is affirned.”




We conclude that depositions which are not used at trial are
for the "convenience of counsel " and are not recoverable costs. On
the other hand, expenses incurred in taking depositions which are
filed with the district court and are used at trial are not for the
"convenience" of the litigant and, thus, constitute recoverable
costs under Rule 30(h) (5), M.R.civ.p. See Sage v. Rogers (1993),
257 Nont. 229, 242, 848 p.2d 1034, 1042 and Cash v. Ois El evator
Co. (1984), 210 Mnt. 319, 684 p.2d 1041, in which we recognized
that costs of a deposition used at trial for inpeachnent are
al | onabl e.

The lower court abused its discretion in denying as costs the
reasonabl e expense of video depositions which were used at trial

We conclude that the costs associated with video depositions
used at trial are not for the convenience of the parties and are

therefore allowable costs under Rule 30¢(h) (3), MR CGv.P.

Rever sed.

CJustice
W concur. <7"j777”/

Ch’ief Just:L e
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