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Justice Terry N Trieweiler delivered the opinion of the Court.
The plaintiffs, Dave GCeorge, R chard George, Charles W
Hopkins, Gegg WIlians, and Brian McCully filed a conplaint

agai nst the defendants, Alan Hay and Wi-Haul \olesale
Distributors, Inc., in the District Court for the Eleventh Judicial
District in Flathead County. In their conplaint, plaintiffs

all eged a breach of contract for services and that they were
entitled to damages. The defendants answered and stated a
counterclaim for wongful attachnent.

On Decenber 2, 1993, after a trial, a jury found that Al an Hay
individually hired plaintiffs and owed them conpensation. The jury
further found that plaintiffs did not wongfully attach property of
either defendant, and that plaintiffs did not abuse the wit of
attachnent process. Def endants appeal from the judgment entered
pursuant to that verdict. W affirm the judgment of the District
Court.

The follow ng issues are raised on appeal:

1. Was there substantial evidence to support the jury's
finding that plaintiffs did not wongfully attach the defendants'
property?

2. Was there substantial evidence to support the jury's
damage award?

3. Did the District Court err by its adm ssion or exclusion
of evidence?

4, Did the District Court err when it entered judgnent

agai nst both defendants?



FACTUAL BACKGROUND

On Decenber 31, 1991, plaintiffs filed a conplaint against
Al an Hay. They alleged that Al an had breached his contract wth
them and that they were entitled to danages. On the sane date,

plaintiffs also filed an ex parfe request for a prejudgnent wit of

attachnment and a supporting affidavit in which they requested
attachnent of Alan's lunber which they had skidded, |oaded, and
haul ed. The wit was granted by the District Court on that date.

On January 6, 1992, Alan filed a notion to quash and di scharge
the wit of attachment for the reason that it was inproperly or
irregularly issued. He alleged that plaintiffs had no contract
with him that he did not own any of the property described in the

writ; that the wit was issued ex parte;and that he was not given

proper notice. On January 17, 1992, the District Court granted
Alan's motion and discharged the wit of attachnent.

Plaintiffs amended their conplaint on February 6, 1992, to add
W -Haul Wholesale Distributors, Inc., as a defendant, based on the
allegation that their contracts may have been with this entity.

On that date, they also filed a second notion for a
prejudgnent wit of attachnent and a supporting affidavit. The
District Court issued this wit.

On February 11, 1992, defendants filed answers to plaintiffs'
amended conplaint, and for a counterclaim alleged that their
property had been wongfully attached.

On February 24, 1992, plaintiffs filed a notion for sunmary

judgnment agai nst both defendants on the issues raised by their
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conplaint. On June 9, 1992, the District Court granted plaintiffs'

nmotion in part and held that there was no dispute that the
def endant corporation owed all plaintiffs, other than Richard
George, the anmpunts clainmed in their conplaint {s$11,043.64). The
court held that there were genuine issues of fact regarding Alan's
[iability, regarding the ampunt owed to Richard CGeorge, and
regarding defendants' counterclaim and therefore, denied sunmary

judgnent regarding those issues.

A jury trial began on Novenmber 30, 1993. On Decenber 2, 1993,
the jury found that Alan, individually, had hired each of the
plaintiffs. The jury found that Alan owed David George $7234.04;
Richard George $3510.49; Charles Hopkins $1420.62; Gegg WIIlians
$577.41; and Brian McCully $1714. 84. The jury found that
plaintiffs did not wongfully attach the property of either
defendant, and that plaintiffs did not abuse the wit of attachnent
process. On March 7, 1994, the District Court entered its judgnent
agai nst both defendants. Def endants appeal .

| SSUE 1

WAs there substantial evidence to support the jury's finding
that plaintiffs did not wongfully attach the defendants' property?

W will not overturn a jury verdict which is supported by

substantial evidence. Kitchen Krafters, Inc. v. Eastside Bank (399 0), 242
Mont. 155, 164, 789 P.2d 567, 572 (citing Batchoffv. Craney (1946), 119

Mont. 157, 172 P.2d 308).
Def endants argue that the first wit of attachnment was

wr ongf ul , based on procedural flaws related to post-seizure



hearings, the necessary affidavit and evidence, and the inadequacy
of the undertaking.

Plaintiffs concede that the first wit of attachnment was
procedurally flawed, but argue that it was l|ater discharged by the
District Court, and that it was not wongful, as that termis
defined by our prior cases.

| N Montgomery v.Hunt(1987), 227 Mont. 279, 283, 738 P.2d 887,

889, we held that "[plroof of malice . . and want of probable
cause are two essential elenments of an action for w ongful
attachnent in tort." Malice has been defined as "inproper notive,

[or] a wilful disregard of the rights of others . . . ."

Thomas J. Goger, Annotation, What Congtitutes Malice Sufficient to Justify an Award
of Punitive Damages in Action for Wrongfid Attachment or Garnishment, 61A L. R, 3¢

984, 990 (1975).

The jury was properly instructed regarding the procedural
requirements for a wit of attachnent and the requirenent of malice
for a finding of wongful attachment. A review of the record
reveals no evidence that plaintiffs acted with an inproper notive
or with a wlful disregard of defendants' rights.

For these reasons, we conclude that there was substanti al
evidence to support the jury's finding that the issuance of the
wit of attachment in this case was not wongful.

| SSUE 2
Was there substantial evidence to support the jury's danmage

awar d?



sq qou TITIM UOTIBUTWISISP S,33IN0D TEII] 243 ‘UOTIIADSTP 3O
osnge Jo HBurtmoys e Jussqe pue ‘STYISSTWPE Pue JUBASTII ST SDUSPTAS
10U IO IDYISUM DUTWISISp 03 UOCTISIDSTP PrOIq SeY 3aIn0d 3IDTI3STo
SUL $S0T ‘ZS0T PZ°'d €£€8 ‘S¥P  ‘ZPy IUOW €92 ' {(ZT66T) IS
A g bUTATD) s "UOT32IDSTP S4T pesnge 11002 3ADTIASTP 2l I2UI[YM
ST sburTni AXBTIUSPTAS JO MOTASI JO paepueds ay{i]. 3IeY3 ‘08t ’'8§LE
pz'd €98 ‘TI¥E ’'8€E "IUOW 192 ' (€66T) puwssngd ‘4 awj§ Ul PTSY =M
¢oUIPTAD
JO UOTSNIOX2 JIQ UOTSSTWpe $3T A IXIS J3IN0D JO0TIISTA =Yl pTd
€ dnsSST
"EFOTSES JO Juniowe 83 Ut
wTy o7 paeme s,Aanl 9aya jo jxoddns UT sdUSPTAS Teriuelsqns papTacxd
AuowT3s9] S,pIeydTy 171Ul SPNTIOU0D =M "Y¥OW ‘TOE-T-92 UCTIODSS
sqpe3 Aue aaodd 031 IUSTOTIINS ST SSIUITM JUO JO AUOUTISIT] SYL
*TeTIl FO SWTY S8yl e SNp TTTIS sem
Junowe 1BY] 1Byl PeIITasel oH pred ‘3oe] UT ‘Sem Y UBY]J SSOTAISS
STY I0F 2I0W 6% 0T9€S psmo sem 35Uy ‘siuswded fejusi jo aunoue
102IXI00 8Yl YIATM PSITPSID sem UeTY pue po3aTdwod 93I3m Sa2TAIDS
STY X23Je eyl Ing ‘IeppIs 8,UeTy JO Teiusx syl aog Aep xsd 00T$
ueTy Aed 07 poabe 8y eyl PSTITISIY S " S80TAISS STY X0F 238X
peaxbe ue wry Aed o3 peesabe uely eyl pue uely Io03 sbol pIys pue
Tney o1 pesabe 8y T66T ATN. UT 3BUY POTITASd] PIeyDdTY 'ISASMOH
CADPPTYE §,uey IO [elusi STy
a03 peor1dde ussq saRU PINOYS YDTYm 39830 UB JIO0J JUNODDE Arxedoxd

30U PTIP PIRYDSTY O3 pepieme JUnNowWe 2(3 jeyl pusijuod sijuepusi=d



overturned. " Passama, 863 P.2d at 380 (citing Crist, 833 P.24d at

1054) .

Defendants contend that the District Court admtted evidence
of an offer to conprom se, contrary to Rule 408, M.R.Evid. Rule

408 provides that:

Evidence of (1) furnishing or offering or promsing

to furnish, or (2) accepting or offering or promsing to

accept, a valuable consideration in conprom sing or

attenpting to conprom se a claim which was disputed as to

either validity or anpunt is not adm ssible to prove

l[iability for or invalidity of the claim or its anount.
During the cross-examnation of Alan, he was asked about a
neeting attended by him his brother, and the plaintiffs after
their conplaint was filed. Referring to Alan's brother, counsel

for plaintiffs asked the follow ng question, and was given the

following answer:

Q. [BY MR ATHERTON] \Wat did he offer ny people?

A. Let's get this resolved and let's get the people
that really should be in this case involved, not all of
us. We're just trying to nmake a living, just I|ike you.

, Did your brother offer ny people noney on this
neeting that occurred after | started representing thenf

i 1

THE W TNESS: No

W conclude that the cited colloquy did not include evidence
of a promse to provide consideration to conpronmise the plaintiffs'
claim, and therefore, was not inadm ssible pursuant to Rule 408.

The defendants also contend that the District Court erred by

excl udi ng t esti nony from Charles Tustin  which related to
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