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Justice Karla M Gay delivered the Opinion of the Court.

Steven J. Henry (Henry) appeals froma jury verdict in the
Twenty-First Judicial District Court, Ravalli County, finding him
guilty of driving or being in actual physical control of a vehicle
while under the influence of alcohol or drugs pursuant to § 61-8-
401, MCA, and from that portion of the District Court's judgnment
requiring himto pay legal fees incurred by the Town of Darby. W
affirmin part, reverse in part, and remand.

On August 25, 1993, Darby police officer Larry Rose (Rose)
received two calls from the Ravalli County Sheriff's Departnent
reporting that Henry had been observed driving on U S. H ghway 93
south of Darby and that he mght be intoxicated. Rose patrolled
the general area and, while parked on the side of H ghway 93,
observed Henry's car being driven in an erratic manner. Rose
pursued Henry and turned on his enmergency flashers just as Henry
pulled into a convenience store parking |ot. Upon approachi ng
Henry's car, Rose snelled alcohol and observed that Henry appeared
i nt oxi cat ed. Rose requested that Henry performfield sobriety
maneuvers; Henry refused to perform two of the maneuvers and could
not perform the third. Rose arrested Henry for driving under the
influence and transported himto the Ravalli County Jail.

Ajury trial was held in Darby Gty Court on February 16,
1994; the jury found Henry guilty of operating a notor vehicle
under the influence of alcohol. The court sentenced Henry to sixty

days in jail with thirty days suspended, assessed fines and costs



totalling $1,772.32, and required Henry to conplete Ravalli
County's al cohol information and treatment program Henry appeal ed
to the District Court for a trial de novo.

A jury trial held in the District Court on June 30, and July
1, 1994, resulted in another guilty verdict. Foll ow ng a
sentencing hearing, the District court entered a judgment
sentencing Henry to sixty days in the Ravalli County jail with
thirty days suspended on certain conditions. Anong other things,
the conditions required Henry to conplete the alcohol program and
to pay various fees and penalties, including legal fees incurred by
Darby in the prosecution of Henry's case in both the Darby Gty
Court and the District Court. The legal fees total $10,550. Henry
appeal s. Additional facts are included as necessary in our
di scussion of the issues.

1. Was Henry denied his right to counsel in the Darby
Gty Court proceedings?

Henry asserts that the Darby City Court erred in determning
that WIliam Roche (Roche), a friend of Henry's famly, could not
represent Henry in crimnal proceedings. He argues that §§ 25-31-
601 and 37-61-210, MCA, required the court to permt Roche to act
as counsel and that its failure to do so violated his right to
counsel . W decline to address the nerits of Henry's argunent
because the trial de novo on appeal to the District Court, during
which Henry was represented by counsel, cured any prejudice which
may have resulted from the Cty Court's decision regarding
representation by Roche. See City of Billings v. McCarvel (1993),
262 Mont. 96, 101, 863 p.2d 441, 445.
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2. \Was Henry denied the effective assistance of counsel
in the District Court proceedings?

Henry advances various allegations of inproper representation
by his defense counsel during trial in the District Court. He
argues that defense counsel, who allegedly is "fraternally and
religiously linked" to the prosecutor, aided the prosecution by
failing to: 1) present Henry's claim of erroneous denial of counsel
by the Cty Court; 2) introduce certain evidence and call certain
wi tnesses; 3) object to the presence of a particular person in the
courtroom and 4) present arguments that Rose exceeded his
jurisdiction by arresting Henry in the convenience store parKking
lot, and that Henry was neither intoxicated nor driving or in
physical control of an autonobile at the tinme of the arrest.
Henry's argunents, which we construe as a claimof ineffective
assi stance of counsel, are wthout nerit.

This Court evaluates ineffective assistance of counsel clains
under the two-prong test set forth in Strickland v. Wshington
(1984}, 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674. State v.
Bradl ey (1993), 262 Mont. 194, 197, 864 p,2d4 707, 789. Under the

first Strickland prong, "the defendant nust prove that counsel's

performance was deficient by establishing that it fell below the
range of conpetence reasonably demanded of attorneys in |ight of

the Sixth Amendnment." Bradlev, 864 p.2d4 at 789. "The second prong

requires the defendant to denonstrate that counsel's deficiency was

so prejudicial that it denied the defendant a fair trial."

Bradlev, 864 p.2d4 at 789. Both Strickland prongs nust be
establ i shed before we will conclude that a defendant received
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ineffective assistance of counsel. State v. Hldreth (1994), 267
Mont. 423, 431-32, 884 p.2d4 771, T776.

First, we address whether counsel's failure to raise Henry's
claim of erroneous denial of counsel by the Gty Court on appeal to
the District Court constituted deficient performance. A district
court does not sit as a court of review on appeal from city court

proceedings. See Citv of Billings, 83P.2d at 445. Thus, counsel

had no legal basis on which to present this claim of error by the
Cty Court to the District Court; absent a legal basis, counsel's
failure to present such an argunent cannot constitute deficient

per f or mance. See Bradley, 864 p,24 at 790.

Nor are we persuaded by Henry's argument regarding counsel's
failure to use a videotape and photographs of city limts and to
call certain witnesses. Decisions relating to presentation of the
case, including whether to introduce certain evidence or to present
W tnesses, generally are matters of trial tactics and strategy.
See, e.qg., State v. Johnstone (1990), 244 Mont. 450, 464-65, 798
P.2d 978, 987. W will not find error supporting an ineffective
assi stance of counsel claimin counsel's tactical decisions. State
v. Sheppard (Mnt. 1995), 890 p.2d 754, 757, 52 st.Rep. 106, 108.

Henry also contends that counsel's performance was deficient
because he failed to object to the presence, and alleged
prejudicial effect, of a particular person in the courtroom Here,
we need observe only that the record before us is devoid of any

reference to the presence of the person about whom Henry conpl ai ns;

Henry's contention is supported only by affidavits which are not



part of the record on appeal. This Court's review of allegations
on direct appeal is confined to the record. Section 46-20-701,
MCA; Bradley, 864 P.2d at 791. Thus, we decline to address this
portion of Henry's argunent.

Henry's allegation that counsel failed to argue that Rose did

not have jurisdiction to arrest himis not supported by the record.
I ndeed, the record is clear that counsel filed a pretrial notion to
di sm ss the charges against Henry or, in the alternative, to
suppress evidence seized at the tine of Henry's arrest on this
basi s.

The record is equally clear regarding Henry's remaining
assertions of deficient performance. In closing argument, counsel
remnded the jury that the prosecution bore the burden of proving
that Henry had commtted the offense charged including the "under
the influence" element. Counsel further drew the jury's attention
to the prosecution's failure to provide any direct evidence of
Henry's alleged intoxication and its total reliance on opinions
provi ded by police officers and | aypersons who observed Henry.
Regarding whether Henry was driving or in actual physical control
of a vehicle at the time of the arrest, counsel pointed out the
i nconsi stencies in the testinmony relating to that issue

We conclude that Henry has not established that his counsel's

performance was deficient under the first Strickland prong; for

that reason, we need not address_Strickland' s prejudice prong. On

the basis of the record before us, therefore, we hold that Henry

was not denied the effective assistance of counsel during the



District Court proceedings.

3. Did the District Court err in denying Henry's notion

to dismss or, in the alternative, to suppress evidence

on the grounds that Rose was acting outside his |awful

jurisdiction in arresting Henry?

Henry admts that his arrest occurred within the physical
boundaries of Oe's convenience store parking lot, but contends
that de's parking lot is |located outside the town limts of Darby.
Based on this contention, Henry argues that Rose had no
jurisdiction to arrest himand, as a result, that the D strict
Court erred in denying his notion to dismss or, in the
alternative, to suppress evidence.

Resolution of this issue turns on whether Oe's parking lot is
within the Darby town limts. The record relating to the Darby
town limts consists of a Darby town plat, a copy of Darby Town
Resolution 176, and an affidavit from Darby's mayor, R chard
Hi ggins (H ggins). Henry highlighted the parcels of property
containing Ae's parking lot on the town plat; it cannot be
ascertained from reviewing the plat, however, whet her the
highlighted parcels are within the Darby town limts.

Higgins' affidavit states that on Septenber 14, 1992, the
Darby Town Council enacted Resolution 176 which annexed the
property on which Oe's is located into the town limts.
Resolution 176 states that, by mutual consent of the owner of the
property, J.GL. Distributing, Inc., and the Darby Town Council,
"[plroperty belonging to J.GL. Distributing [is] annexed into the
incorporated limts of the Town of Darby." Resolution 176 then
sets forth the legal description of the two parcels of land being
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annexed. A conparison of those |egal descriptions to the parcels
highlighted on the town plat reflects that the plat parcels are
those annexed in the town l[imts of Darby via Resolution 176

Henry cites to no evidence of record supporting the argunent
that Rose was wthout jurisdiction when he arrested Henry.
Instead, he advances a convol uted argunent that the prosecutor
tanpered with evidence in order to establish that Oe's parking |ot
was within the town 1imits, relying on a series of photographs and
a hone videotape which were not admtted into evidence at trial
W will not consider evidence not contained in the record on
appeal.  Section 46-20-701, MCA; Bradley, 864 p,2d at 791.

We conclude that the record establishes that Qe's parking
lot, the site of Henry's arrest, lies within the Darby town limts
and Rose's jurisdiction. Therefore, we hold that the D strict
Court did not err in denying Henry's nmotion to dismss the charges
or, in the alternative, to suppress evidence.

4. Did the District Court err in ordering Henry to pay

$10,550 as the costs of legal fees incurred by the Town

of Darby in prosecuting his case?

The District Court sentenced Henry to sixty days in the
Ravalli  County Jail wth thirty days suspended on certain
condi tions. The conditions included payment by Henry of a $500
fine, a $15 surcharge, costs of incarceration totalling $960, jury
costs in the amount of $979.50, and $10,550 to the Town of Darby
for legal fees incurred in prosecuting Henry's case and any
additional legal fees incurred in defending this appeal.

Henry argues that the costs and fines included in his sentence



exceeded the average $350 fine inposed in simlar cases prosecuted
in Ravalli County; on that basis, he contends that the court's
sentence was illegal. It appears that Henry also challenges the
| egal basis for the District Court's assessnment of the prosecution
| egal fees as a condition of his suspended sentence.

"Trial judges are granted broad discretion to determne the
appropriate punishnent." State v. Henbd (1992), 254 Mont. 407,
411, 838 p.2d 412, 415. W do not review a sentence for inequity
or disparity, but determ ne whether the sentence is within the
statutory guidelines. Henbd 838 P.2d at 415 (citations omtted).
This Court will not disturb a district court's sentencing decision
absent a showing that the court abused its discretion. State v.
Bl anchard (Mnt. 1995), 889 p.24 1180, 1182, 52 sSt.Rep. 54, 56.

Section 46-18-201, MCA, is the sentencing statute at issue
here. Under subsection (1) (b), a court may suspend execution of a
sentence for six nonths or for a period equal to the maxi num
sentence allowed, whichever is greater; during that period, the
sentencing judge nay inpose any of the "reasonable restrictions or
conditions" listed in subsection (1) (a). Section 46-18-201(1) (b),
MCA.

The express statutory conditions contained in § 46-18-
201(1) (a), MCA, and available for inposition as conditions of a
suspended sentence under § 46-18-201(1) (b), MCA, include certain
monetary obligations. For exanple, a defendant may be assessed
restitution, costs of confinement, paynent of a fine, and payment

of certain costs. See § 46-18-201(1) (a) (iv), (v), (vi), and (vii),



MCA.  Wth the exception of the prosecution legal fees, it is clear
that the fines and costs inposed by the District Court are
specifically authorized as reasonable conditions of a suspended
sentence pursuant to § 46-18-201(1) (a) and (b), MCA It is equally
clear that § 46-18-201(1) (a), MCA, does not specifically authorize
the inposition of prosecution legal fees as a "reasonable
condition" and, indeed, that no other statute provides express
authority for the inposition of such a condition

Moreover, the legislature's inclusion of specific authority
for a court's inposition of the costs of court-appointed defense
counsel (see § 46-18-201(1)(a) (viii), MCA) reflects the
| egi sl ature's awareness of the neans by which to provide for
corresponding authority relating to prosecution legal fees. As a
general rule, the express nention of a certain power or authority
wthin a statute inplies the exclusion of non-expressed powers.
See State ex rel. Jones v. Giles (1975), 168 Mont. 130, 133, 541
P.2d 355, 357. Because the legislature expressly authorized the
i mposition of the costs of court-appointed defense counsel as a
"reasonable condition" and did not provide for correspondi ng
authority regarding prosecution l|egal fees, we conclude that the
legislature did not intend to authorize the inposition of
prosecution legal fees as a condition of a suspended sentence.

In addition to the express conditions set forth in § 46-18-
201(1)(a)(i) through (xi), MCA, however, the "catch-all" provision
contained in subsection (1) (a) (xii) permts a sentencing court to

I pose m"any other reasonable conditions considered necessary for
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rehabilitation. . . In inmposing the condition regarding
prosecution legal fees here, the District Court expressed the hope
that, when Henry weighed the cost of his unlawful actions against

the cost of engaging in those activities, he would "make sone
effort to conform [his] behavior to the law.m At the sane tine,

the court stated that there was no reasonable prospect of
rehabilitation in Henry's case. Under these circunstances, it
appears that the condition requiring Henry to reinburse Darby for
its attorney fees nore probably reflects the court's understandable
frustration with Henry than a condition inposed for rehabilitation
purposes pursuant to § 46-18-201(1) (a) (xii), MCA Moreover, absent
express statutory authority, the inposition of prosecution |ega

fees engenders a sense of a primarily punitive, rather than
rehabilitative, purpose.

District courts are vested wth considerable discretionary
power regarding sentences. Henbd 838 p.2d at 415. W concl ude,
however, that the inposition of prosecution legal fees is neither
expressly nor inplicitly authorized by § 46-18-201(1) (a), MCA. On
that basis, we hold that the District Court abused its discretion
in inmposing the payment of prosecution |egal fees as a condition of
Henry's suspended sentence.

Affirmed in part, reversed in part, and renanded for
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