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Justice Karla M Gay delivered the Opinion of the Court.

By order dated October 31, 1994, and pursuant to Rule 44,
M.R.App.P., the United States District Court, District of Montana,
certified the followng question of law to this Court for
consi deration and decision:

Does the benefit increase provided for in Chapter 664,

Laws of 1989, an anmendnent to § 19-5-502, MCA, which

became effective on July 1, 1991, apply to menbers of the

Montana Judges' Retirement System who retired after the

date of enactnent but prior to the effective date of the

| egi sl ation?

We accepted jurisdiction of the certified question by order dated
Novenber 15, 1994, and stated that we would decide the certified
question on the basis of the statenent of facts contained in the
federal court's Certification of Question of Law, as well as the
Record described in the Certification. W hold that the referenced
benefit increase does not apply to nembers of the Mntana Judges'
Retirement System who retired after the enactnent, but before the
effective date, of the legislation and, therefore, answer the
certified question in the negative.

The facts contained in the Certification, and upon which our
decision is based, are as follows:

L. C @ilbrandson (@il brandson), an Arizona resident, was an
active menber of the Mntana Public Enployees' Retirenent System
(PERS) and, subsequent to its creation, Judges' Retirement System
(JRG} from January 4, 1960 through August 31, 1989. For service as

a district court judge and suprene court justice during this

period, Q@ulbrandson was credited with 29 years and 8 nonths of
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service credit in JRS Since Septenber 1, 1989, @ulbrandson has
been a retired nember of JRS

Carole Carey, Eleanor Pratt, Terry Tiechrow, Troy MGCee, Sr.,
Fred Flanders, and Carol Lambert are Mntana residents appointed by
the governor to the Public Enployees' Retirement Board (Board),
pursuant to § 2-15-1009, MCA. The Board is charged under Montana
law, Title 19, MCA, with the admnistration of JRS, anong other
state admnistered governmental retirenent systens.

During Gulbrandson's period of active menbership on the bench
in PERS, from January 4, 1960, through June 30, 1967, he
contributed 5.6% of his salary to PERS. On July 1, 1967, JRS was
formed as a retirenent system separate from PERS All
CQul brandson's service credit in PERS was transferred to JRS. From
July 1, 1967, through August 31, 1989, Gulbrandson contributed 6%
of his salary to JRS.

During the 51st Mntana Legislature which convened in January
1989, Senate Bill 241was introduced by Senator Mazurek and others.
This bill, as introduced, provided for additional state funding to
JRS and provided for an increase in retirenent benefits for those
years served by a Judge after the 15th year from 1% to 2% of final
salary for each such year of service.

This bill, as amended, was signed by the Governor of Montana
on May 13, 1989, and enrolled as Chapter 664, Laws of 1989 (ch.
664) . As enacted, Ch. 664 was effective on July 1, 1989, except
for two sections which were to be effective on July 1, 1991. The

more pertinent of these delayed-effect sections, Sec. 3, provided
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as follows:

Section 19-5-502, MCA, is anmended to read:

Upon retirenent from service, a nenber shall receive a
service retirenent allowance which shall consist of the
state annuity plus the nenber's annuity. The member ' s
annuity shall be the actuarial equivalent of his

aggregate contributions at the tme of retirenent. The
state annuity shall be in an anount which, when added to
the menber's annuity, wll provide a total retirement

al l owance of 3 1/3% per year of his final salary for the

first 15 years' service and 1.785% per year for each

year's service after 15 years' service.

Sec. 3, Ch. 664 was one of two sections of that |egislation
which had a delayed July 1, 1991, effective date. The remainder of
the legislation, including a mechanism for increased state funding
for JRS, was effective July 1, 1989.

@il brandson was an active member of JRS at the tme of the
legislative enactnent and for more than three nonths beyond
enact nent . As an active nenber during this tme, Qul brandson
continued to contribute 6% of his salary to JRS.

Had he conpleted his term Gulbrandson's term of office would
have expired January 6, 1991. Qul brandson resigned voluntarily on
August 31, 1989.

Begi nning Septenmber 1, 1989, Gulbrandson began to receive 'a
total retirement allowance of 3 1/3% per year of his final salary
for the first 15 years' service and 1% per year for each year's
service thereafter," as provided in § 19-5-502, MCA on that date.
Qul brandson has continued to receive a total retirement allowance
based on these percentages.

Between May 13, 1989, and July 1, 1991, there were 6 active

menbers of JRS with moethan 15 years of service. @il brandson was
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the only menber with nore than 15 years of service who voluntarily
termnated service during that period.

On January 23, 1992, Culbrandson appeared before the Board
informal |y seeking Board consideration of the application of Sec.
3, Ch. 664, initially as to all menbers retired prior to July 1,
1991, then as to hinself. The Board requested an Attorney
Ceneral's Opinion on the issues.

On Decenber 4, 1992, the Attorney Ceneral of Mntana issued an
opinion to the Board which concluded that Ch. 664 did not increase
the retirement allowance for those JRS nenbers who retired prior to
July 1, 1991, even those who retired after the date of enactnent.

On Septenber 13, 1993, G@ulbrandson filed a formal petition
wth the Board for redetermnation of his retirement allowance.
The Board denied the petition on Septenber 23, 1993.

Menbers of JRS with nore than 15 years of service credit who
retired after July 1, 1991, have received "a total retirenent
al l owance of 3 1/3% per year of his final salary for the first 15
years ' service and 1.785% per year for each year's service after 15
years' service," as provided in § 19-5-502, MCA, after that date.

Jack L. Geen, a JRS nmenber active from May 1, 1963, through
Decenber 31, 1992, with 29 years, 8 nonths service credit in JRS,
has at all tines received a total retirenent allowance based on
1.785% of final average salary for all years subsequent to his 15th

year of service.

1. s Qulbrandson entitled to the increased retirenent
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benefit provided in Section 3, Chapter 664, Laws of 1989,
T e Sy 1 oot i S| Sl and G 98
statute?

Qur function in construing and applying statutes 1is to
effectuate the legislature's intent. United States v. Brooks
(Mont. 1995), 890 p.2d4 759, 761, 52 st.Rep. 113, 114. To deternine
legislative intent, we first look to the plain neaning of the words
used in the statute. Stansbury v. Lin {1993), 257 Mont. 245, 249,
848 p.2d4 509, 511. If the legislature's intent can be detern ned
by the plain |anguage of the words used, we may not go further and
apply other means of interpretation. Prairie County Co-op v.
Kal fell Ranch, Inc. (Mont. 1994), 887 P.2d 241, 246, 51 St.Rep.
1488, 1491. It is only when the intent cannot be determned from

the language of the statute that we wll examne legislative

history. Matter of Kalfell Ranch, Inc., 887 p.2d at 246.

As of its effective date on July 1, 1991, Section 3, Chapter
664 provides an increased retirement benefit to JRS nmenbers with
more than 15 years' service "upon retirement from service." The
plain nmeaning of the statutory language is that a nenber is
entitled to the increased benefit upon his or her retirement from
service on or after July 1, 1991 Such plain, clear and
unanbi guous | anguage expresses the legislature's intent and permnits

no further interpretation by this Court. Mtter of Kalfell Ranch,

Inc.| 887 p.2d at 246.
Here, Qul brandson retired from service nearly two years before

the effective date of Section 3, Chapter 664. He did not retire



again on or after July 1, 1991. Based on the plain meaning of the
statute, we conclude that he was not entitled to the increased
retirenment benefit contained in § 19-5-502, McA, as anended by
Chapter 664, upon his retirement prior to July 1, 1991.

@l brandson argues that denial of his entitlenment to the
increased retirement benefit inpermssibly inmpairs his contract
with the JRS in violation of Article Il, section 31, of Mntana's
Constitution. Under the three-part test we apply to determne
whether legislation violates the inpairment of contracts clause,
the initial inquiry is whether the |law has operated as a
substantial inpairnent of the contract. Matter of Yellowstone
River (1992), 253 Mnt. 167, 182-83, 832 Pp.2d 1210, 1219 (citations
omtted). Thus, in order to address Qulbrandson's argument, we
must determine the paraneters of his contract to determ ne whether
the contract guarantees him the benefit increase contained in
Section 3, Chapter 664. If it does not, then denial of the
increased retirement benefit cannot inpair the contract.

At the time of Qulbrandson's retirement prior to the effective
date of Section 3, Chapter 664, JRS nenbers with nore than 15
years' service were entitled to 1% per year of current salary for
each year of service after 15 years. See § 19-5-502, MCA (1989).
This clear and undi sputed entitlenent is our starting point in
determning the terms of Qulbrandson's retirement benefit contract.

Qul brandson argues that the entirety of Chapter 664 becane
operable law as of My 13, 1989, when it was signed by Governor
Stan Stephens. Accordingly, and notw thstanding the del ayed
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effective date of the Section 3 anmendnent to § 19-5-502, wmcaA, he
asserts that his entitlement to the increased retirement benefit
contained in Chapter 664 becane a vested part of his contract as of
May 13, 1989. He relies, in part, on Leonard v. Cty of Seattle
(Wash. 1972), 503 P.2d 741. Leonard does not support his position.

In Leonard, the Washington Supreme Court considered whether a
retired police officer's pension could be forfeited under a statute
enacted after the officer's retirenent which forfeited pension
rights upon a felony conviction. The court refused to allow the
forfeiture, stating that rights to a public pension "are to be
determned as of the latest enactnents applicable to the recipient

in effect prior to actual retirement . . . .» Leonard, 503 p.2d at

747, Appl ying the Leonard | anguage here, it is clear that the
| at est enactnent applicable to @il brandson which was in effect
prior to his retirement was § 19-5-502, MCA (1989), because Section
3, Chapter 664 was not effective until July 1, 1991

Nor is @ulbrandson's reliance on 73 Am Jur. 2d Statutes § 360
(1974), well placed. The portion of that discussion on which he
relies centers on whether a bill becones | aw on passage by the
| egi slature or only upon approval by the governor; that is not the
i ssue presently before us. W note that Gul brandson does not quote
a later part of the discussion which points out that |egislatures
often are authorized to prescribe the tine when a statute takes
effect. 73 Am.Jur. 2d Statutes § 360 (1974). That is precisely
what the Mntana legislature did here.

The terms of Qul brandson's retirenent benefit contract are
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determned pursuant to the statutes in effect at the time of his
retirement on August 31, 1989. The anendment to § 19-5-502, wcA
via Section 3, Chapter 664, was not yet effective on that date.
Therefore, we conclude that Cul brandson's contract does not include
the increased retirement benefit contained in Section 3, Chapter
664 and, as a result, his contract was not inpaired by denying him

entitlement to that increased benefit.

2. Does the denial of the increased retirenent benefit

contained in Section 3, Chapt er 664, viol ate

Gul brandson' s constitutional right to the equal

protection of the |aw?

@il brandson argues that the Board's interpretation and
application of Section 3, Chapter 664 creates inpermssible
classifications of JRS retirees and singles him out based on his
retirement between the date the governor signed Chapter 664 and the
effective date of Section 3 thereof. H's stated equal protection
challenge is to the anended statute as applied by the Board, rather
than to the statute by its terms, and is based on his contention
that he is entitled to the increased retirenent benefit pursuant to
§ 19-5-502, MCA, as anended. Because we concl ude above t hat
Qul brandson is not entitled to the increased retirenent benefit
under the plain neaning of the anmended statute, we deem his equal
protection argunent to be directed at the provisions of the amended
statute, that is, a facial challenge to the law itself.

Article 11, section 4 of the Mntana Constitution provides

that "{n]Jo person shall be denied the equal protection of the



laws. * The purpose of the equal protection clause "is to ensure
that persons who are citizens of this country are not the subject
of arbitrary and discrinminate state action." (Cottrill V. Cottrill
Soddi ng Service (1987), 229 Mnt. 40, 42, 744 p.2d4 895, 897;
quoting CGodfrey v. Mnt. State Fish & Game Comin (1981), 193 Mont.
304, 306, 631 P.2d 1265, 1267. We determ ne whether state action
viol ates equal protection by applying either a strict, internmediate
or rational basis standard of scrutiny. The determ nation of which
standard is appropriate depends on the facts and the rights
i nvol ved. ee Arneson v. State (1993), 262 Mnt. 269, 272-73, 864

P.2d 1245, 1247-48; Cottrill, 744 p.2d at 897.

The nost stringent standard, strict scrutiny, is inposed when
the action conplained of interferes with the exercise of a
fundanmental right or discrimnates against a suspect class.
Eastman v. Atlantic Richfield Co. (1989), 237 Mnt. 332, 337-38,
777 P.2d 862, 865. The intermediate standard is applied in cases
involving rights that are significant, or inportant, but not
fundanental. Butte Community Union v. Lews (1986), 219 Mnt. 426,
432-34, 712 p.2d 1309, 1312-14. The lowest standard, the "rational
basis" or "reasonable relationship" test, applies in nost cases.
To withstand rational basis scrutiny, the law or state action need
be only rationally related to furthering a legitimte state
purpose. Arneson, 864 P.2d at 1248.

Wth regard to the proper standard of scrutiny for this case,
Qul brandson nmakes a passing argument that internediate scrutiny

applies. He does not, however, distinguish our decision in
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Arneson, Where we rejected intermediate scrutiny in favor of the
rational basis standard in the context of an equal protection
challenge to retirement benefit statutes. Arneson, 846 P.2d at
1248. Consequently, we analyze Qul brandson's clai m under the
rational basis test.

To a certain extent, nearly all | egislation sets forth
classifications regarding applicability, benefits and recipients;
the fact that sone of these classifications are inperfect does not
necessarily mandate a conclusion that they violate the equal
protection clause. Arneson, 864 P.2d4 at 1248. Mor eover, every
possible  presunption must be indulged in favor of t he

constitutionality of a challenged statute. Arneson, 864 p,2d at

1248; citing State v. safeway Stores (1938), 106 Mont. 182, 199, 76
P.24 81, 84.

Section 19-S502, MCA as anmended by Section 3, Chapter 664
effective July 1, 1991, created two classes of retired judges, wth
those retiring after that date receiving an increased retirement
benefit for years of service in excess of 15 years. The issue
before us is whether a rational relationship exists between the
del ayed effective date of Section 3, Chapter 664, which results in
@il brandson's lack of entitlenent to the increased retirenent
benefit, and a legitinate governnent interest. See Arneson, 846

P.2d at 1248-49.

The factual and |egal equal protection issues in this case are
simlar to those addressed by the Mchigan Supreme Court in Hughes

v. Judges Retirenment Bd. (Mich. 1979), 282 N.W.2d 160. |n Hughes,
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two retired judges instituted an action for a wit of mandamus
increasing their retirenment benefits under a 1974 anmendnent to the
retirement systemy both judges had retired before the effective
date of the anendnent. The wit was denied and the judges

appeal ed. Hushes, 282 N.W.2d at 162-63.

Applying the rational basis test, the Mchigan Supreme Court
quoted earlier cases stating that "legislation is not
unconstitutional because . . . it benefits a particular class, so
long as the law operates equally upon those within a particular
class." Hushes, 282 N.w.2d4 at 167 (citations omtted). The court
first concluded that the legislature did not intend to provide the
i ncreased benefit to judges retiring prior to the effective date of
the retirement system anendnent. It then discussed the purpose
of the 1974 anendnent at issue, which was to induce judges to
remain in service as judges. Gven that purpose and the fact that
no incentive to remain on the bench can be offered to a judge who
has already retired, the "distinction created between |udges who
retire prior to the anmendnent and those who retire after the
amendnent is [not] arbitrary, unreasonable, or devoid of rationa
basis." Hucrhes 282 N.w.2d at 168. On that basis, the Mchigan
court held that the classification created by the amendment was
“rationally related to the object of the legislation in which it is

made. " Hughes, 282 N.w.2d at 168. The Hughes rationale is equally
appl i cabl e here.
On its face, as discussed above, the delayed effective date of

the amendment to § 19-5-502, MCA, establishes the legislature's

12



intent to provide the increased retirenent benefit to those judges
retiring on or after the July 1, 1991, effective date. The fact
that the anmendment created two classifications does not produce an
equal protection violation, to this extent, the delayed-effect
amendnent is not unlike nost |egislation which, by its very nature,
contains or produces classifications regarding benefits,
applicability and the like by virtue of a change in statute at a
particular point in tine. See Arneson, 864 P.2d at 1248.

Moreover, there is no dispute that the classification created
by the anendnment "operates equally upon those within the particular

class.” See Hushes, 282 N.w.2d at 167. Al'l  judges who retired

prior to July 1, 1991, receive the retirement benefits to which
they were statutorily entitled at the time of their retirenent;
those who retired after July 1, 1991, also receive the retirement
benefits to which they were statutorily entitled at the time of
their retirenment, including the increased benefit provided as of
that date via Section 3, Chapter 664.

In addition, as was the case in Hushes, one of the purposes of
Section 3, Chapter 664, even before the effective date was del ayed,
was to provide an incentive to judges to remain in service by
increasing their retirement benefit for years of service in excess
of 15 years; indeed, the delayed effective date can be viewed as an
additional inducement in that judges with significant nunmbers of
years of service mght be encouraged to remain in service not
merely until the July 1, 1991, effective date, but for some time

t hereafter. There is no question but that the purpose of the
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anendnment, including the delayed effective date, is a legitimte
governnental interest. Gven the stated purpose, and the fact that
the incentive to remain on the bench cannot be successful wth
regard to judges retiring prior to its effective date, we cannot
say that the distinction between judges retiring prior to, and
after, the effective date of the amendnent is in any way arbitrary,
unreasonable or devoid of rational basis. See Hughes, 282 N.W.2d

at 167-68.

@l brandson advances an argunent that the distinction at
Issue relates not to when a judge retires, but to equality of
retirement benefits anong judges with simlar years of service. He
conpares his own situation to that of retired district court judge
Jack Green, who retired Decenber 31, 1992. At the tine of their
respective retirements, each was credited with 29 years and 8
months of service. Wth regard to the anmount of retirement benefit
received for years of service in excess of 15 years, Judge Geen
received 1.785% per year, while Gulbrandson received 1% per year.

The fatal flaw in this conparison relates to our discussion
regarding the plain nmeaning of § 19-5-502, MCA, as anended; nanely,
that the anount of retirement benefit to which a menber of the JRS
is entitled is calculated pursuant to the statutes in effect at the
tinme of the retirenent. When @l brandson retired, § 19-5-502, MCA
(1989), entitled himto 1% of current salary per year for each year
of service exceeding 15 years. Judge Geen, on the other hand,
retired well after the effective date of the amendnent to § 19-5-

502, MCA, and, therefore, was entitled to the increased retirenment
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benefit which becane effective on July 1, 1991. Wiile this
difference in benefit entitlenent between retiring judges with
I dentical periods of service may be less than perfect, such
I nperfection does not nmandate a conclusion that it violates
Gul brandson's right to equal protection of the laws. See Arneson,
864P,2d at 1248. In addition, relative to our discussion of the
purpose of the amendment, that purpose was furthered by Judge
Geen's renaining in service after its effective date; it could not
have been furthered by Qul brandson, who retired prior to
eligibility for the increased retirenent benefit.

We conclude that § 19-5-502, MCA, as anended by Section 3,
Chapter 664, is not unreasonable or arbitrary. W further conclude
that it is rationally rel ated to alegitimate gover nnental i nterest
in providing an incentive for judges remaining in service for
| onger periods of time.

W hold that the retirenment benefit increase provided in
Section 3, Chapter 664, Laws of 1989, an anendment to § 19-5-502,
MCA, which becane effective on July 1, 1991, does not apply to
menbers of the Mntana Judges' Retirenent system who retired after
the enactment date, but prior to the effective date, of the

| egi slation. Therefore, we answer the certified question in the
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Chief Justice J. A Turnage respectfully dissents.

The mmjority opinion correctly states that this Court's
function is to determine the legislature's intent in the passage of
a statute. The majority t hen goes on to say that based on the
plain |anguage of the statute Retired Justice L. C. Gulbrandson is
not entitled to the benefits of § 19-5-502, MCA, as anmended by
Chapter 664 of the 1989 Montana Session Laws.

Resorting to this nethod of judicial analysis ignores a |ong
history of § 19-S-502, MCA, and Chapter 664 of the Session Laws of
1989. This Court's resorting to the "plain |anguage" analysis
affords an easy solution to the issue before this Court, neat,
pl ausi bl e and wrong.

To arrive at a just and correct solution of the issue before
this Court it is absolutely necessary to fully understand the
history and political maneuvering that underlies the 1989 anendment
to § 19-5-502, MCA Failure to do so can only result in a denial
of justice and fairness in this case.

For several years, the Mntana Judges' Retirenent System had
been the focus of certain actuarial consultants and personnel of
the Mntana Public Enployees' Retirement System who consistently
proclaimed that the Judges' Retirement Systemwas under-funded. |
respectfully submt that the followi ng factual information set
forth herein clearly establishes that for nore than ten years | ast
past and presently, the System is not under-funded. The followi ng
information obtained from the records of the Public Enployees'

Retirement Board are nost interesting and factually inportant.
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STATE OF MONTANA
JUDGES RETIREMENT SYSTEM

ADDITIONS TO NET ASSETS AVAILABLE FOR BENEFITS

FISCAL ANNUAL NET ASSETS
YEAR REVENUE% EXPENSES ADDITIONS AVAILABLE
06/30/85 1,486,109 420,788 1,065,321 6,614,467
06/30/86 1,606,206 451,163 1,155,043 7,769,510
06/30/87 1,678,660 442,168 1,236,492 9,006,002
06/30/88 1,653,856 453,033 1,200,823 10,206,825
06/30/89 1,829,743 465,282 1,364,461 11,571,286
06/30/90 1,984,100 613,484 1,370,616 12,941,902
06/30/91 2,065,536 580,088 1,485,448 14,427,350
06/30/92 2,169,853 667,957 1,501,896 15,929,246
06/30/93 2,409,254 802,217 1,607,037 17,536,284
06/30/94 2,552,411 749,612 1,802,739 19,339,023

It is inportant to note that actuarial consultants have
I ndul ged certain assunptions that are not supported by logic or the
facts or the actuary has failed to take into consideration certain
other relevant and wvery inportant facts concerning judges'
retirenent. For exanpl e:

(1) Assunption that the rates of salary increase for judges
are based upon an assunmed conpounded growth rate of 6.5 percent per
annum |f such were the case, Mntana judges certainly would not
be the | owest paid judges in the nation. If the actuary was
correct, Mntana district judges commencing January 1, 1995, would
be receiving a salary of $98,309 annually, or $35 131 nore than
they are actually receiving.

(2) Another actuarial assunption is that the obligation of the
pension reserves nust be adjusted to present value which, of

course, assumes that every judge wll retire tonorrow and there
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never will be any further contributions made to the system from 511
of the present revenue sources and that all of the present value
obl i gati ons woul d have to be paid out on the sane date. This
assunption, although with due respect may be a standard actuari al
approach, sinply defies logic for the reason that it cannot and
w |l not ever occur.

(3) A relevant fact that should be considered by the actuary
in making assunptions is the fact that judges are not entitled to
draw normal retirement until they have reached the age of sixty-
five years. This requirenent does not apply to any other public
enpl oyee systemin the State of Montana. The result of such
requirement is, of course, that judges, when they do commence to
draw retirenment, are at a relatively advanced age and based on the
mortality t abl es cannot expect to draw their retirenment for any
ext ended nunber of years. A review of the retirenent board records
relating t0 deceased judges wll nost certainly bear out this fact
of life.

(4) 1t does not appear that the actuary has taken into account
that many of the present judges are entering the system at a nuch
earlier age and contributions will be nmade by them and the enpl oyer
for an extended period of time that statistically did not take
place in years past. These judges, of course, will also be
required to wait before receiving any benefit from the system under
normal retirenment until they have reached the age of sixty-five

years.
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From the foregoing revenues and expenses from June 30, 1985,
to June 30, 1994, it is readily apparent that revenues have been
exceedi ng expenses by over three times annually and that the annual
additions to and growh of the fund assets are exceeding well over
$1,000,000 in each of those ten years. The net assets of the
Judges' Retirenent System will, of course, continue to grow at the
experienced rate or in excess thereof. Wth prudent investnent of
the funds, this systemw !l be in a position to |oan noney to the
United States of Anmerica to bail out its Social Security System in
a few nore years.

What does this history of the Systemis revenues and expenses
have to do with the issue in this case? Everything.

This inquiry leads us to the history of what is now § 19-5-
502, MCA, as anended by Chapter 664 of the Montana Sessions Laws of
1989. Prior to the 1987 session of the Mntana legislature, it was
apparent that there was an unfairness in the Judges' Retirenment
System. What is now § 19-5-502, MCA, from the inception of the
System, penal i zed judges who had served fifteen years by reducing
their retirement benefits to 1 percent credit for each year of
service after fifteen years. This reduction was far bel ow the
annual service credit for the first fifteen years of service and
was nearly twice lower than the annual service credit of public
enpl oyees in the state. In an attenpt to bring someequity into
this situation, there was introduced Senate Bill 365 in the 1987
session which would have raised the 1 percent annual credit after

fifteen years to 2 percent. Senate Bill 365 was heard in the
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Senate and House Conmittees. During the hearings, it was evident
that personnel of the Public Enployees' Retirement System succeeded
in alarmng the commttee nmenbers that the Judges' Retirenent
System was in great jeopardy and under-funded. Pl ease note, for
each of the fiscal years ending June 30, 1986, and June 30, 1987,
the net assets of the funds had increased by well over $1,000,000
for each of those years. The net result was that the House of
Representatives failed to approve the Bill and the Bill died,
notwi thstanding the fact that the Bill carried with it a funding
mechani smto increase contributions to the Judges' Retirenent
System over and above any anticipated additional expenses by virtue
of the increased service credit.

It was apparent during the 1987 | egislative hearings that
certain nmenbers of the legislature were of a mnd that any

| egislation that benefited judges was not going to meet with their

approval . Unfortunately, this carried over into the 1989 session.
During the 1989 session, Senate Bill 241 was introduced and is
now Chapter 664 of the 1989 Mntana Session Laws. It amended § 19-

5-502, MCA, into its present form

Senate Bill 241 contained a funding provision which nmore than
exceeded any cost to the system by raising the service retirenment
credit from 1l percent to 2 percent. In spite of the witten
testimony Of the Public Enployees' Retirement Division Admnistra-
tor that the Board did not oppose Senate Bill 241 and that it did
provide a nethod of funding that nore than off-set any of its

costs, the Division persisted in claimng that the Judges'
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Retirement System was under-funded in spite of the fact that for
the fiscal year June 30, 1988, the additions to the retirenent
assetsincreased by well over $1,000,000 and on June 30, 1989, the
assets increased by $1,364,461.

The House Committee on State Admnistration held hearings on
the Bill and again, in spite of the system not opposing the Bill,
a representative of the Public Enployees' Retirenment Division went
into great length in again raising fears of wunder-funding of the
j udges' retirement  system. It was apparent that the usual
opponents to any legislation that would benefit the judiciary was

again arguing that the Judges' Retirenment System was under-funded

and the Committee initially refused to approve the Bill on a tie
vote and the Bill was tabled. Thereafter, political naneuvering
obvi ously took place and the Bill was taken off of the table,

amended and passed with the increased annual service credit benefit
reduced from 2 percent to 1.785 percent, the sanme as other public
empl oyees of the State of Montana were receiving. The nost
significant amendment to Senate Bill 241, and which clearly
evi dences political maneuvering that would make Machiavelli bl ush,
is found in what then appeared as section 5 of the Bill, and which
section does not appear in our Mntana Code Annotated, reads as
follows:

Section 5. Review of actuarial valuation. The public

enpl oyees retirenent board shall provide to the 52nd

| egi slature, by January 10, 1991, a copy of the nost

current actuarial valuation of the judges' retirenent

system The legislature shall review the actuari al

soundness of the judges' retirenent system, and the 52nd

| egislature may elimnate or nmodify the effect of [this

act].
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The obvious purpose of the legislators who were not particu-
larly supportive of the judiciary in offering this anmendnent
certainly cannot be attributed to a factual fear of under-funding
of the Judges' Retirenment Systemin view of the fact that the
System had been growing with excess revenues over expenses at well
over $1,000,000 per year for several years prior to the 1989
|l egislative session. It is apparent that the opponents of the Bill
i ncluded this amendnent for the purpose of having the Bill before
them again in the 1991 |legislative session when they could
effectively repeal the 1989 increased service credit benefit. In
any event, certain of the opponents to this Bill did not return to
the 1991 legislative session and there was no effort to repeal the
i ncreased service benefits.

The foregoing basic facts are all set forth in the appendix to
plaintiff's brief and are a part of the record in this case. Such
facts support the observations of the undersigned.

Wth the foregoing in mnd, it is obvious that the |egislative
intent behind what is now Chapter 664 of the Mntana Session Laws
of 1989 cannot be determ ned by sinply looking at the bare wording
of Senate Bill 241.

In this Court's search for justice, it would be unwi se to
di spose of this case based on a plain |anguage doctrine.

There is a further point that gives rise to the necessity of
interpreting the legislative intent in this manner. |f, as clained
by the mgjority, that section 3 of Chapter 664 is only to be

effective on July 1, 1991, this raises a substantial question as to
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whet her or not any portion of section 3 of the Act, which is the
entirety of § 19-5-502, MCA, likewise is not to be effective unti
July 1, 1991. If such be the case, for a two-year period from July
1, 1989, to July 1, 1991, no nenber of the Judges' Retirenent
System could receive any credit for those tw years of service.
Such "plain |anguage" approach technically could lead to an absurd
result that the majority wuld |ikely di savow.

It should be noted that major portions of Senate Bill 241
became effective July 1, 1989, particularly those portions that
provided additional nonies to the Judges' Retirenment System.

If the legislature clearly intended that no judge retiring
prior to July 1, 1991, would be entitled to any of the .785 percent
service credit retirement, they sinply could have stated in the
amendnment to § 19-5-502, MCA, the follow ng: "No judge retiring
prior to July 1, 1991, shall be entitled to the increased service
credit of .785 percent per year for each year of service after
fifteen years." |If such was their intent, they could have easily
made that additional statement, thereby avoiding the underlying
litigation and the necessity for this Court to interpret |egisla-
tive intent.

It must al so be noted that Retired Justice Cul brandson is not
seeking the increased service credit benefit from the effective
date of the act, July 1, 1989, but only fromthe July 1, 1991, when
the increased service credit becane effective. Retired Justice
Gul brandson is the only retired person that could possibly be or

has been affected by the July 1, 1991, effective date of the
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increased service credit. He is the only nenber of the Judges'

Retirement System with nore than fifteen years service credit that
retired between July 1, 1989, and July 1, 1991. He is entitled

prospectively, to the benefit of the act increasing the service
credit effective July 1, 1991. Denying him the benefit of Senate
Bill 241 for an increased service credit commencing July 1, 1991,
which is what Retired Justice Gul brandson is requesting, does not
involve a retroactive request for benefits--only a prospective
right to those benefits subsequent to July 1, 1991.

Deni al of the prospective benefits subsequent to July 1, 1991,
violates Retired Justice Gulbrandson's rights secured under the
Contracts C ause, Article I, Section 10, Clause 1, of the United
States Constitution. On September 10, 1989, when Retired Justice
Gul brandson concluded his judicial career, Senate Bill 241 had been
law since it was approved by the Governor on My 12, 1989. The
basic effective date of the act had been law since July 1, 1989
Therefore, Retired Justice Gul brandson had a constitutionally-
protected contract right to rely upon the benefits that are due him
under the act before he retired

Retired Justice Gul brandson has also been denied equa
protection of the law as guaranteed under the Fourteenth Amendnent
to the United States Constitution, which classifies himin such a
manner as to nake the classification arbitrary and caprici ous.
Even under the reduced rational basis test of equal protection, the

State cannot denonstrate any legitinmate rational purpose in denying
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the prospective benefits based upon the clear record of the assets
of the Judges' Retirement System

Of the nearly one hundred past and present nenbers of the
Judges' Retirement System Retired Justice Qulbrandson is the only
person that could possibly be affected by § 19-5-502, mA no
other person retired between the approval date of the act, My 12,
1989, and July 1, 1991. The denial of benefits to Retired Justice
Gul brandson sinply cannot set any precedent, affect any other
person and |i ke circumstances Sinply will never again reoccur

Retired Justice @ulbrandson served the people of Mntana wth
dedi cat i on, diligence and ability for twenty-three years as
District Judge of the Seventh Judicial District and for six years
and eight nonths as a Justice of the Mntana Supreme Court--a total
of twenty-nine years and eight nonths of judicial service

During Justice Gulbrandson's service as a District Judge in
the Seventh Judicial District from January 4, 1960, to January 2,
1983, he was the only judge serving the District that conprised the
Counties of Richland, Dawson, McCone and W baux. During much of
that time this judicial district was experiencing a judicial
expl osi on because of an oil devel opnent boom that prevailed during
nearly all of that period of time. It is ironic that after all of
t hose years L. C. Gul brandson provided judicial service to the
Seventh Judicial District as the lone district judge thereof, the
legislature in 1984, the year that Retired Justice GCulbrandson

assumed his seat on the Mntana Supreme Court, increased the nunber
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of judges in the Seventh Judicial District by adding an additional
j udge.

There is anple precedent that pension statutes should be
l'iberally construed in favor of the persons intended to be
benefited thereby and examned in their entirety to determne the
| egi sl ative intent. Such laws nust be construed equitably in the
interest of the state and the enployee and applied so as not to
achi eve an unreasonable result. 67 C.J.S. Oficers § 243.

The Public Enployees' Retirement Board was arbitrary and wong
in denying Retired Justice L. C. Culbrandson, prospectively, the
service credit benefits after July 1, 1991.

The certified question cannot be sinmply answered by a "plain
| anguage” analysis. To do so, would result in a denial of justice.

| would answer the certified question of the United States
District Court by stating that the benefit increase provided for in
Chapter 664, Laws of 1989, an amendnent to § 19-5-502, MA
provides its benefit prospectively to Retired Justice L. C
Gl brandson from July 1, 1991.

Answering the certified question in this nmanner is a fair,
just and correct interpretation of |egislative intent.

As judges, we should nake no judgnments where there is no
fairness or conpassion.

I wish to also note that the |egislature subsequently anmended

§ 19-5-502, MCA, by Section 103 of Chapter 265, Laws of 1993. This

amendnent, effective July 1, 1993, obviously repealed Section 3 of
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Chapter 664, Laws of 1989, by rewriting § 19-5-502, MCA. It now
reads:

Service retirement benefit. Upon retirement from

service, a nenber nust receive a service retirenent

benefit equal to 3 1/3% per year of the nenmber's current
salary for the first 15 years of credited service and

1.785% per year for each year of credited service after

15 years.

In so anending § 19-5-502, MCA, the legislature obviously has
repeal ed the version that was enacted as Chapter 664, Laws of 1989.
Therefore, the effective dates contained in Chapter 664, Laws of
1989, relating to § 19-5-502, MCA, no |onger apply

The statute, as enacted in Chapter 265 Laws of 1993, by the
pl ai n | anguage thereof, states that a nmenber (retired district
judge or justice) is entitled to a service retirement benefit of
1.785% per year for each year of credited service after fifteen
years.

This includes Retired Justice Culbrandson and other retired
nmenbers of the system

Even though |I believe himto be entitled to the increased
service credit from July 1, 1991, in all events, Retired Justice

L. C. Qilbrandson would be entitled to this benefit from July 1,
1993.

l L]
Chlef Justlce

Justice Fred J. Weber joins in the foregoing dissent.
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Justice Fred J. Wber dissents as follows:

| respect the careful analysis in the opinion which concluded
that a judicial nenber is entitled to the increased benefits only
if he or she retired on or after July 1, 1991. | do disagree with
the fundanentals upon which the analysis is nade. | join in the
di ssent of Chief Justice J.A Turnage.

| conclude it is essential to carefully analyze the Act
itself. Chapter 664 contained the followng words: "Be it enacted
by the Legislature of the State of Mntana." This net the enacting
requi rements of § 5-4-101, MCA Chapter 664 was approved by the
Governor on May 12, 1989. This net the requirements of § 5-4-302,
MCA, with regard to approval by the Governor. The result is that
the entire Chapter 664 becane |law on My 12, 1989

The title to Chapter 664 stated:

BT TR WOF TR S,

MAINTAIN  THE  ACTUARI AL SOUNDNESS OF THE  SYSTEM

| NCREASI NG_THE PERCENTAGE _OF SALARY USED TO CALCULATE A
MEMBER S SERVICE RETI REMENT ALLOMNCE AFTER 15 YEARS OF

SERVICE IN THE SYSTEM AMENDI NG SECTIONS 19-5-404, 15-5-
502, AND 25-1-201, MCA; AND PROVI DI NG EFFECTIVE DATES.
(Enphasi s added.)

In summary the title shows that the Act generally revised the
Judges' Retirement System reallocated district court fees to
mai ntain actuarial soundness, increased percentage of salary for
menber's service retirenent allowance after 15 years, anmended code
sections with regard to fees and finally provided effective dates.

The title indicates that the intent of the legislature was to
i ncrease the percentage used to calculate a judge's retirenent

after 15 years service.

29



I will next consider the seven sections which make up Chapter
664. Section 1, anended § 19-S-404, MCA, to provide that the
portion of the fee for filing a dissolution of marriage and a
nmotion for substitution of a judge shall be transmtted by the
clerk of district court to the State. | do point out that § 19-5-
404, MCA, includes provisions for the transm ssion of other fees,
none of which were anended. Note that Section 1 becane effective
July 1, 1989 so that the described fees were transmitted to the
State commencing on that date.

Section 2, provided that the sane § 19-5-404, MCA, was anended
to provide that the State was required to first deposit in the
retirement fund an anount equal to 34.71% of the salaries paid to
district court judges and suprene court justices--prior to this
amendnent, the amount was equal to 31% of such salaries. Note that
this requirenent for the increased paynent by the State to the fund
was effective July 1, 1991.

Section 3, contained the amendnent that wupon retirenment from
service the State annuity plus the nenber's annuity will provide a
total retirement allowance of 3 1/3% per year of a judge's final

salary for the first 15 years' service and 1.785% per vear for each

year's service after 15 vyearg. Prior to its anendnment, the anount

after 15 years was 1% This Section 3 is stated to becone
effective July 1, 1991, and is the primary section at issue in this
case.

Section 4, provides for amendnents in § 25-1-201, MCA, which
provides that of the fee for filing a petition for dissolution of

marri age, $35 nmust be remitted to the State to be deposited as
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provided in § 19-5-404, MCA, and further provides that the fee for
filing a notion for substitution of judge nmust be remtted to the
State to be deposited as provided in § 19-5-404, MCA. Again note
that this Section 4 took effect on July 1, 1989,so those fees were
remtted to the State following that date.

Section 5, provides as follows:

~ Review of actuarial valuation. The public enployees
retirement board shall provide to the 52nd |egislature,

by January 10, 1991, a copy of the nost current actuari al

valuation of the judges’ retirement system The

legislature shall review the actuarial soundness of the
judges' retirenment system and the s2nd legislature may
elimnate or nodify the effect of [this act].
Section 5 also became effective July 1, 1989. | enphasize that the
52nd Legislature in 1991 did not elimnate or nodify the effect of
Chapter 664

Section 6, pertains to rule-making authority which is not
pertinent here.

Section 7, provided:

Ef fective dates. (1) Except as provided in

subsection {2), [this act% is effective July 1, 1989.

(2) [Sectlons 2 and 31 are effective July 1, 1991.
In substance this provides that the Act is effective July 1, 1989,
with the exception of Sections 2 and 3 which are effective July 1,
1991.

The opinion concludes that as of the effective date of July 1,
19971 Section 3 of the Act provides an increased retirement benefit
to judges with nore than 15 years' service "upon retirement from
service. " The opinion then concludes that the plain meaning of the
statutory language is that a nember is entitled to the increased

benefits upon retirenment from service on or after July 1, 1331.
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The opinion concludes that the foregoing is the plain, clear and
unambi guous | anguage expressed by the legislature as to its intent
and permts no further interpretation. | do not agree with that
anal ysi s.

Wien Chapter 664 is considered in its entirety, it explains
the reason for the different effective dates. In its reallocation
of district court fees to nmamintain actuarial soundness, Section 5
provided that the Retirenent Board should provide to the
| egislature a current actuarial valuation of the retirement system
and specifically required that the legislature review the actuaria
soundness and granted to the 1991 Legislature the right to
elimnate or nodify the effect of this Act. Note that the
additional fees were collected for retirenment fund purposes
comrencing July 1, 1989, so that such fund payments were made for
two vyears. | note here that the figures contained in Chief Justice
Turnage's dissent show that the June 30, 1988 figures, which would
have been available to the 1989 Legislature, denonstrated net
assets available of $10,206,825. The 1991 Legislature would have
had available the June 30, 1990 figures, which showed net assets
avai l abl e of $12,941,902, an increase of over $2,700,000 in two
years. On its face this suggests the actuarial soundness of the
fund and denonstrates a reason for the 1991 Legislature not
elimnating or modifying the effect of Chapter 664.

The opinion concludes that the plain meaning of the statutory
| anguage is that a judge is entitled to increased benefits only if
he retired from service on or after July 1, 1991. In Substance,

that seens to be a conclusion that Section 3 of the Act had
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absolutely no effect until gJguly I, 1991. | cannot agree wth such
a conclusion. Section 3, with its provision of 1.785% per year for
each year's service after 15 years, was enacted and in effect from
and after May 12, 1989. | conclude that the entire Chapter 664 as
enacted and approved by My 12, 1989, was in effect from and after
that date and has not been either anended or elimnated.

The opinion then reaches the follow ng conclusion wth which

| enphatically disagree:

The terms of @ulbrandson's retirement benefit
contract are determ ned pursuant to the statutes in
effect at the time of his retirenent on August 31, 1989.
The anmendrment to § 19-s-502, MCA, via Section 3, Chapter
664, was not yet effective on that date. Therefore, we
concl ude that Gul brandson's contract does not include the
increased retirenment benefit contained in Section 3,
Chapter 664 and, as a result, his contract was not

inpaired by denying him entitlement to that increased
benefit.

| agree with the opinion in its statenent that the ternms of
Gul brandson's retirenent benefit contract are determ ned pursuant
to the statutes in effect at the time of his retirenent on August
31, 198%--the critical question becomes whether or not Chapter 664,
whi ch had been enacted in its entirety and approved by My 12,
1989, <could be considered as being in effect in its entirety. In
substancec the conclusion of the opinion is that the including of
Section 3 of Chapter 664, had absolutely no effect until July 1,
1991. | do not agree with that analysis. Chapter 664 rebuts the
opinion's conclusion as it places in effect two charges in the form
of fees which are to be paid to the State and remtted by the State
into the Retirement Fund for ultimate paynent to the judges.

In applying a contract law theory to the contract between

@l brandson and the State upon his retirenent on August 31, 1989
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| conclude that the entire Chapter 664 as enacted and approved by
May 12, 1989, became a part of that contract. He had the right to
rely upon this contact and to the benefits thereof when he retired
August 31, 1989. Gul brandson of course becanme subject to the
express terms of Section 3, which provided that the additional

.785% would not be payable prior to July 1, 1991.

I would therefore answer the certified question of the United
States District Court by concluding that the benefit increase

provided in Chapter 664 provides its benefit to Gulbrandson from

and after July 1, 1991.
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Justice WIlliam E. Hunt, Sr., dissenting

| dissent.

Even a casual reading of the mgjority and dissenting opinions
filed in this case reveals that there is little left to be said by
way of analysis of the law or its application to the facts of this
case, and this dissent will not add to those argunents. | have
only to say that this Court can and should, in fairness, l|aw, and
equity, recognize the contract that existed between the State and
Retired Justice Cul brandson who performed his part of the agreenent
in full by paying his share of the premuminto the retirenment fund
and serving as judge and justice in the Mntana judicial system for

nearly 30 years. | do not see how we can do otherw se.

Justice
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