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Justice WIlliam E. Hunt, Sr., delivered the Opinion of the Court.

Pursuant to Section |, Paragraph 3(c), Mntana Suprenme Court
1995 Internal Operating Rules, the follow ng decision shall not be
cited as precedent and shall be published by its filing as a public
document with the Cerk of this Court and by a report of its result
to State Reporter Publishing Conmpany and West Publishing Conpany.

Respondent Gordon A. Clark filed for divorce from the
appel lant Kinberly dark. Al though served, appellant did not
appear in the divorce action and the Thirteenth Judicial District
Court, Yellowstone County, duly entered a default against her.
Appel l ant later noved the District Court to have the default set
aside and reopen the dissolution proceedings. The District Court
denied her notion and appellant appeals.

We affirm

Appel I ant and respondent were married in Decenber, 1991 and
resi ded near Acton, Mntana. In June 1992, respondent was renoved
to the federal prison in Leavenworth, Kansas, to begin serving a
sentence for federal drug charges. At all times pertinent to this
appeal , respondent remained incarcerated at Leavenworth, and in
fact he is still in prison today. In Septenber 1993, respondent
filed for divorce, and appellant was properly served with notice of
the divorce proceedings. Appellant did not appear in the
proceedings and respondent received a judgnent by default in
Decenber 1993.

I'n July 1994, appellant noved the District Court to set aside
the default. Her nmotion was supported by an affidavit which
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all eged that respondent threatened to have her hurt or killed if
she contested the divorce, and that she had not entered an
appearance because she was afraid to do so. For his part,
appel lant  accused respondent of pawning sone of his personal
bel ongi ngs, "trashing" his hone, and continuing to wite checks on
their checking accounts after she had drained them of funds,
resulting in nunerous bad check charges against her.

The parties stipulated that the nmatter was submitted on the
briefs, motions, and affidavits, wthout an evidentiary hearing.
On April 18, 1995, the District Court held that neither party canme
to court with veclean hands," characterizing their respective
actions as "nefarious."™ The court therefore determned to |eave
the parties as it found them and denied appellant's notion to set
aside the default.

The sole issue on appeal is whether the district court abused
its discretion by refusing to set aside the default. Appel | ant
alleges that the District Court msapplied the "clean hands”
doctrine in this case, and that this msapplication was erroneous.
We agree, but affirm on other grounds.

The doctrine of clean hands neans:

equity will not grant relief to a party, who, as actor,
seeks to set judicial machinery in notion and obtain sone
remedy, if such party in prior conduct has violated

conscience or good faith or other equitable principle.
One seeking equitable relief cannot take advantage of
one's own w ong.
Bl ack's Law Dictionary 250 (6th ed. 1990), citations omtted.
*{I]1t 1Is a long-established maxim of jurisprudence that parties

must not expect relief in equity, unless they cone into court wth



clean hands." In re Marriage of Burner (1991}, 246 Mont. 394, 397
803 p.2d 1099, 1100.

Yet a court cannot expect the parties before it to have led
bl aneless lives. It cannot note every wong ever done and hold it
against them thereby "repelling all sinners from a court of
equity.” Hoopes v. Hoopes (ldaho 1993), 861 p.24 88, 92. The
doctrine therefore dictates the parties nust have clean hands only
regarding the controversy or issue then before the court. It
prevents the parties from profiting from their own wongs.

In this case, neither party has been a nodel of decorous
behavi or. Each accuses the other of nyriad wongs, both have
prison records, and one is currently incarcerated. But unfounded
accusations alone cannot taint a party with unclean hands, and none
of the docunented wongs perpetrated by either party can be traced
back to the divorce. In seeking to set aside the default,
appellant is not attenpting to profit from her past bad actions.
In resisting her notion, respondent is not trying to capitalize on
his own wongs. As far as the divorce proceeding is concerned, the
hands of both the parties are clean.

Nevertheless, the District Court did not err in refusing to
set aside the default. Appellant's notion, affidavit, and brief do
not contain sufficient evidence to justify such a result.

we W || reverse a trial court's refusal to set aside a default
judgment if we find even a slight abuse of discretion. But the

party seeking to set aside the default bears the burden of proving



such a result is warranted. Falcon v. Faul kner (Mnt. 199s), 903
p.2d 197, 200, 52 st.Rep. 1011, 1013.

Rule 60(b), M.R.Civ.P., lists the circunmstances under which a
default may be set aside:

On notion and upon such terns as are just, the court may

relieve a party or a party's legal representative from a
final judgnent, order, or proceeding for the followng

reasons

(1) mstake, I nadvertence, surprise, or excusable
negl ect;

(2) newly discovered evidence . :

(3) fraud . msrepresentation or other msconduct of

an adverse party;

(4) the judgnent is void;

(5) the judgnent has been satisfied . . . or

{6) any other reason justifying relief.

In this case, appellant's notion relies on 60(b) (6) because she
asserts another reason exists to justify setting aside the default.
However, relief is warranted under subsection (s) of Rule 60(b),
MR Cv.P., in extraordinary situations only, such as |ack of
subj ect-matter jurisdiction, unavoidable |ack of counsel, or
potential judicial bias. Falcon, 903 p.2d at 201, citations
omtted.

Appel I ant claims she did not appear in the divorce action
because she was threatened by respondent with physical injury. She
asked the district court to set aside the default on the grounds of
coercion and duress. This Court wll grant that a clear show ng of
bel i evable, coercive threats which intend to and succeed in
preventing a party from taking part in a controversy nmay indeed
qualify as an "extraordinary situation" justifying relief from a

defaul t.



In this case, however, the parties stipulated that the notion
was submitted on the briefs and affidavits, and that no evidentiary
hearing was necessary. Therefore, appellant offered no evidence
concerning the alleged "coercion and duress" other than her own
allegation that threats were nade. She did not specify when the
threats were made or what was specifically threatened. She offered
no corroborating testimony or affidavits from others who knew of
the threats or saw their effect on her. Appel lant's allegation
alone, wthout nore, is insufficient to create an "extraordinary
situation" which would justify setting aside the default, and the
District Court did not abuse its discretion in refusing to do so.

Af firned.
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