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Justice Janes C. Nelson delivered the Opinion of the Court.

Topco, Inc. (Topco) appeals from the Findings of Fact,
Conclusions of Law and Order of the First Judicial District Court,
Lewis and Cark County, awarding certain damages to Topco under a
clearing and grubbing contract with the State of Montana,
Departnment of H ghways (State). The State cross-appeals on the
assignment of the contract to Topco. W affirmin part, reverse in
part and remand.

W address the follow ng issues on appeal:

1. Whet her the District Court erred in failing to find that
the assignment to Topco from Washington Construction violated the

terms of the contract.

2. Whet her the District Court erred in awarding damages to
Topco at the subcontract price rather than at the contract price.

3. Whet her the District Court erred in determning that
acreage neasurenent should use horizontal rather than slope
di st ances.

4. Whet her the District Court erred in failing to award
Topco consequential damages as a result of the State's breach of
contract.

5. Whet her the District Court erred in failing to award
Topco paynment for acres cleared but not paid for by the State.

6. Whet her the District Court erred in changing venue from
M ssoula County to Lewis and Cark County.

Background Facts
On Cctober 7, 1988, the State awarded a highway construction
contract to \Washington Construction co. (Washi ngton) for
reconstruction of 16 mles of highway between Libby and Troy,
Montana. The project involved realignnent of the existing roadway

through a canyon and bordering a river. The State prepared plans



and cross-section drawi ngs that showed the actual profile of the
construction site.

Under the contract, clearing and grubbing, the process of
clearing trees, tree stunps and brush from the construction site,
was to extend 10 feet beyond the construction limts. The plans
and specifications prepared by the State did not indicate any
exclusion for the 50 acres of old highway or paved travel way (PTW)
from the clearing and grubbing area.

John Richards (Richards), the sole sharehol der of Topco,
i nspected the construction site prior to submitting a bid to
Washington for the clearing and grubbing. Only a few of the stakes
showng the clearing limts were in place at the time Richards
inspected the site. Richards submitted Topco's bid to Washington
taking into account that sone areas of the construction site would
require little or no clearing and grubbing and other areas would
require substantial clearing and grubbing.

On Novenber 1, 1988, Topco entered into a subcontract wth
Washington for clearing and grubbing of 183.7 acres at $1725 per
acre. Washi ngton had been awarded the prine contract with a
clearing and grubbing price of $3600 per acre. The 1987 edition of
t he Standard Specifications for Road and Bridge Construction
(Standard Specifications) was made a part of Wshington's contract
with the State.

Topco commenced clearing and grubbing in Novenber 1988. A
short time later, a dispute arose between Topco and the State wth
respect to the neasurenments for paynent of the clearing and

gr ubbi ng. The contract between Washington and the State required
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that all clains of subcontractors be nade through Washington as the
general contractor. On June 27, 1989, Topco, through Washington,

asserted a claim against the State regarding inclusion of the PTW
and the nethod of neasurenent of the acreage cleared and grubbed.

The State denied Topco's claim

On February 6, 1990, Topco nade a formal claim for paynment of
addi tional acreage, including the PTW This claim was denied by
the District Engineer in Mirch 1990. Topco then appealed to the
Board of Contract Appeals. On July 23, 1990, the Board affirned
the District Engineer's decision wthout conment. On August 1,
1990, the State affirmed that all admnistrative remedies had been
exhausted by Washington and Topco.

Washi ngton assigned all right, title and interest in and to
the clearing and grubbing portion of the contract to Topco on
Cctober 24, 1990, so that Topco could pursue the contract clains
directly. On Novenber 14, 1990, Topco filed a conplaint against
the State in Mssoula County. On the State's notion, venue was
changed to Lewis and dark County in Cctober 1991.

A bench trial was held in Novenmber 1993. The District Court
issued its Findings of Fact, Conclusions of Law and Order on March
17, 1994, wherein the court ordered the State to pay Topco for the
50 acres of PTWat $1750 per acre (even though the subcontract
specified $1725 per acre). Topco appeals the District Court's
decision in several respects and the State cross-appeals on the
assignnent of the contract to Topco.

Standard of Review

W review a district court's findings of fact to determne
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whether they are clearly erroneous. Daines v. Knight (1995), 269
Mont. 320, 324, 888 p.2d 904, 906 (citing Colunbia Gain
International v. Cereck (1993), 258 Mnt. 414, 417, 852 p.2d 676,
678). A finding is clearly erroneous if it is not supported by
substantial evidence, if the district court m sapprehended the
effect of the evidence, or if, after reviewing the record, this
Court is left with a firmconviction that a mstake has been made.
Interstate Production Credit v. DeSaye (1991), 250 Mont. 320, 323,
820 p.2d 1285, 1287.%

We review a district court's conclusions of law to determne
whet her the court's interpretation of the law is correct. Car bon
County w. Union Reserve Coal Co., Inc. (1995), 271 Mont. 459, 469,
898 P.2d 680, 686 (citing Steer, Inc. v. Departnment of Revenue
{1990), 245 Mont. 470, 474-75, 803 P.2d 601, 603-4).

I ssue 1.
Whet her the District Court erred in failing to find
that the assignment to Topco from Washi ngton Construction

violated the terns of the contract.

In its March 17, 1994, Findings of Fact, Conclusions of Law

and Order, the District Court concluded that there was an
assignment of Washington's contract to Topco. The State, in its
cross-appeal, argues that this assignment is invalid because it

violates the terms of the contract and the Standard Specifications

» In our recent opinion in Bauer v. State (Mnt. 1996),

P.2d 53 St.Rep. 65, we said that if a finding of fact 1is
supported by substantial credible evidence the finding is not
clearly erroneous. However, it was not our intention that this be

interpreted as nodifying the three-part test set forth in DeSave.
In _Bauer, the test was sinply satisfied at the first prong w thout
proceeding further. The standard of review for a district court's

findings of fact is still as stated in DeSave.
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whi ch had been made a part of the contract. Contrary to the
State's argunment that any assignnent of the contract required the
witten consent of the State, Topco argues that the Standard
Specifications only require witten consent if the portion of the
contract transferred is nore than 50 percent of the potenti al
earnings under the contract.

Standard Specification § 108.01(A) states:

The Contractor shall assign not nore than 50 percent of

the potential earnings or transfer, convey, or otherw se

di spose of the right, title, or interest therein to any

other person, firm or corporation wthout the witten

consent of the surety and of the Departnent. [ Enphasi s
added. ]

At trial, the testimony of one of the State's own w tnesses
showed that the portion of the contract regarding clearing and
grubbing consisted of only 5.42 percent of the potential earnings
under the contract. Consequently, since witten consent of the
State was not required, the assignnent to Topco did not violate the
terms of the agreenent.

Furthermore, Topco argues that the State waived its objection
to the assignnment because in the Pretrial Order, the State
stipulated to the fact that Wshington assigned its contract to
Topco on October 24, 1990. We have previously stated that it is
inproper to raise an issue on appeal as to a question of law or
fact after the parties have entered into a stipulation as to that
law or fact. Penn wv. Burlington Northern, Inc. (1980), 185 Mbnt.
223, 228, 605 P.2d 600, 603-4 (citing Oregon Autonobile Insurance
Conpany v. Watkins (1973), 264 Or. 464, 506 P.24 179).

Accordingly, on either approach to this issue, we hold that



the District Court was correct in concluding that the assignment of
the contract to Topco was valid.
| ssue 2.
Whet her the District Court erred in awardi ng damages

to Topco at the subcontract price rather than the

contract price.

Since we have already determ ned that Washington's assignnment
of the clearing and grubbing portion of the contract to Topco was
valid, it follows that all of Washington's interest in the contract
as to clearing and grubbing was assigned to Topco and is therefore
recoverable by Topco. This Court has previously held that an
assignee of a contract is subject to all of the terns of the
contract between the account debtor and assignor, and any defense
or claim arising therefrom Mssey-Ferguson Credit Corp. v. Brown
(1977), 173 Mont. 253, 256, 567 p.2d 440, 442.

The contract price for clearing and grubbing was $3600 per
acre. Once the District Court found that the contract had been
assigned to Topco, it should have enforced the contract as witten
and should not have changed the terns by substituting the
subcont r act price for the ~contract price. Where contract
provi sions are unanbiguous, the courts have no authority to insert
provisions in, or delete provisions fromthe contract. Westfork
Const. Co. v. Nelcon, Inc. (i994), 265 Mont. 398, 404, 677 Pp.2d
481, 485.

The state argues that paying the contract price would result
in a windfall to Topco because the $3600 per acre figure included
Washi ngton' s overhead and nobilization costs which were not

attributable to Topco as the subcontractor. However, it is not up
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to the State to "protect” Washington's interests. As provided for
in the subcontract, Topco could have required Washington to pursue
Topco' s cl ai . However, the parties agreed to an assignment of
contract rights to Topco in exchange for Washington's release from
liability. In contrast to the State's argument, any w ndfall would
go to the State if it were required to pay only $1750 per acre
instead of its contractual obligation of $3600 per acre

Accordingly, we hold that the District Court erred in awarding
damages to Topco at the subcontract price rather than the contract
price. Topco is entitled to the contract price of $3600 per acre
for the PTW acreage included by the District Court in its Order.

| ssue 3.
Whet her the District Court erred in determning that
acreage neasurenent should use horizontal rather than

sl ope distances.

The central dispute in this case involves the nethod used to
neasure the acreage cleared and grubbed. A measurenment using slope
di stances follows the natural contour of the terrain whereas a
hori zontal measurenment follows the plane of the earth. The acreage
neasured by these two methods can vary extensively when clearing
and grubbing is required on steeply sloped ground as in the
construction project involved in this dispute.

Topco argues that the State incorrectly enployed horizontal
neasurenents and as a result Topco was not properly paid for al
the acres it had cleared and grubbed. Section 109.01 of the
Standard Specifications provides for the method of measurenent to
be used:

The net hod of nmeasurenment and conputations to be



used in determnation of quantities of material furnished
and of work performed under the contract wll be those
met hods generally recognized as conformng to good
engi neering practice.

Unl ess ot herw se speci fi ed, | ongi t udi na
measur enent s for area conputations will be nade
hori zontal l y, and no deductions will be nade for
individual fixtures having an area of 9 square feet or
| ess. Unl ess ot herw se specified, transverse
measurenents for area conputations wll be the neat
di mensi ons shown of the plans or ordered in witing by
t he Engi neer. [ Enphasis  added. ]

The transverse measurement is the neasurenent in question.
Topco argues that while the word "transverse" does not denote
slope, something different than horizontal was intended. Topco
further argues that the phrase "neat dinensions"” refers to a slope
measurenent and that if the State, which drafted the Standard
Specifications, had intended horizontal measurenents, it would have
said horizontal neasurenments. Uncertain terms in a contract are to
be construed against the party causing the uncertainty. Section
28-3-206, MCA, Mieske v, Piper, Jaffray & Hopwood, Inc. {1993), 260
Mont. 207, 216, 859 Pp.2d 444, 449-50.

In addition, § 201.03 of the Standard Specifications relating
to paynment per acre supports Topco's contention that the State
intended to pay based upon the actual working area acceptably
cleared and grubbed. Section 201.03 states:

(B) Area Basis. Measurenent of clearing, grubbing,

or clearing and grubbing on an area basis wll be the

nunber of acres and fractions thereof acceptably cleared,

grubbed, or cleared and grubbed to the limts shown on

the plans or staked by the Engineer.

As Topco points out, both clearing and grubbing and seeding

and fertilizing use § 109.01 of the Standard Specifications for

calculating area neasurement. There was no differentiation in the



contract as to clearing and grubbing versus seeding and fertilizing
and in actuality, the same terrain is covered in both operations.

Testinony at trial showed that seeding and fertilizing was paid by
actual acreage using slope neasurenents.

The District Court found that "every witness who testified in
this case, except for Topco, indicated that the practice in Mntana
has been to pay for clearing and grubbing on a horizontal basis and
not on a slope basis." Additionally, the court concluded that good
engi neering practice does not allow for paynent of clearing and
grubbing on the slope. However, the contract at issue provides:

It is further understood and agreed that said
construction and work shall be done in strict conpliance

with said standard specifications and further, it is
expressly understood and agreed that no rules, customs or
usages, either local or otherwise, shall in any way be
considered, inplied, or inferred into this contract.

[ Enphasi s added. ]

It was error to admt the testinmony concerning custom and
usage where the contract explicitly excluded its consideration and
then to rely on that testinony in interpreting the contract to
define the area on which Topco was to be paid for clearing and
gr ubbi ng. Accordingly, we hold that the District Court erred in
determining that acreage neasurenent should use horizontal rather
than slope distances, and we remand for calculation of the anpunt
due Topco based on slope neasurenent.

| ssue 4.
Whet her the District Court erred in failing to award

Topco consequential damages as a result of the State's

breach of contract.

Topco contends that its damages, other than for paynment for

omtted acres, exceed $1 nmillion. These damages incl ude | ost

10



profits, penalties and assessnments by the Internal Revenue Service
and the Montana Departnent of Revenue, as well as |osses on
properties that had to be sold for less than their fair market
val ue. In its Findings of Fact, Conclusions of Law and Order, the
District Court concluded that the various consequential damages
requested by Topco were "toco speculative to award.”

The nmeasure of damages for breach of contract is the anmount
which will conpensate the aggrieved party for all detrinment
proxi mately caused by the breach. Dai nes v. Knight (1995}, 269
Mont. 320, 329, 888 p.2d4 904, 909. "In all cases, damages nust be
reasonabl e. " Dai nes, 888 p.2d at 909.

Topco argues that the |losses it sustained were the direct
result of the State's failure to pay Topco in accordance with the
contract. Conversely, the State argues that Topco failed to prove
with sufficient certainty that any consequential danages arose from
the State's failure to pay.

Danmages for lost profits may be awarded if such loss is shown
to be the "natural and direct result of the act of the defendant”
and if the loss is not speculative. O son v. Pparchen (1991), 249
Mont. 342, 348, 816 Pp.2d 423, 427 (citing Hostetter v. Donlan
{1986), 221 Mont. 380, 382, 719 p.2d 1243, 1245). The prohibition
agai nst  specul ative profits does not necessarily apply to
uncertainty about the anount of such profits, but applies to
uncertainty about "whether the loss of profits is the result of the
wrong and whet her such profit would have been derived at all."

O son 816 r.2d at 427.

Contrary to Topco's argunent that since the State failed to
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present any evidence refuting Topco's danmage claim Topco is
entitled to all damages it <clains for the State's breach of
contract, it was Topco's burden to prove dammges. At trial,

Ri chards conceded that the problens that devel oped between Topco,

the RS and the Montana Departnment of Revenue could be attributed
to other construction projects that Topco was working on at the
same time as the Troy-Libby project.

Topco contends that "uncertainty in the anount of danmages is
excusable and is not a bar to recovery." However, the wuncertainty
here is not in the anmount of the damages, but whether the danmages
claimed were caused by the breach.

We will not substitute our judgnment for that of the trial
court where the issue relates to the weight given to certain
evidence or the credibility of the wtnesses. W lson v. Liberty
Mit. Fire Ins. (Mnt. 1995), 903 p.2d 785, 787, 52 gt.Rep. 990, 991
(citing Burns v, Plum Creek Tinber Co. (1994), 268 Mnt. 82, 84,
885 p.2d4 508, 509).

Accordingly, we hold that the District Court did not err in
concluding that Topco failed to prove with sufficient certainty
that any consequential damages arose from the State's breach of
contract and we affirm the District Court on this issue

I ssue 5.
Whet her the District Court erred in failing to award

Topco paynment for acres cleared but not paid for by the

St ate.

Topco argues that in addition to the PTW acres, several other
areas had been omtted from nmeasurement and Topco has never been

paid for those areas. Topco contends that nmany of those areas had
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been cleared and grubbed by Topco and that all calculations
relative to this mssing acreage were based upon the State's own
books.

In its Findings of Fact, the District Court determ ned that
the contract required paynment of all acreage contained within the
construction limts plus 10 feet, yet the District Court failed to
award Topco paynent for additional acres cleared by Topco but not
paid for by the State. The contract plans and specifications
excluded only certain designated areas. The remainder of the area
was W thin the construction limts.

Accordingly, we remand this issue to the District Court for
cal cul ati on of those portions of the construction area falling
within the clearing and grubbing contract yet omtted from paynent
by the State.

| ssue 6.

Wiether the District Court erred in changing venue
from Mssoula County to Lewis and Cark County.

Topco filed this action in the Fourth Judicial District Court,
M ssoula County. The State noved for a change of venue arguing
that M ssoula County was not a proper place of trial for this
action and that under § 25-2-121, MCA, the proper place of trial is
either Lewis and Clark County or Lincoln County. The District
Court granted the State's notion and ordered the nmatter transferred
to the First Judicial District Court, Lewis and Cark County.

A district court's determnation of venue is a Ilegal
conclusion and our standard of review is plenary. State v. Cooney

(1995}, 271 Mont. 42, 45, 894 p.2d 303, 305 (citing Enery v,
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Federated Foods, Inc. (1993), 262 Mnt. 83, 87, 863 p.2d 426, 429).

The general rule is that the proper place of trial for actions
upon contracts is either the county in which the defendants reside
at the commencenent of the action, in this case Lewis and Cark
County, or the county in which the contract was to be perfornmed, in
this case Lincoln County. Section 25-2-121(1), MCA However,
under § 25-2-126{(1), MCA, there is an exception for actions in
which the State is a defendant. This section states in pertinent
part:

(1) The proper place of trial for an action against
the state is in the county in which the claimarose or in

Lewis and Clark County. In an action brought by a
resident of the state, the county of his residence is
al so a proper place of trial. [ Enphasi s added. ]

Section 25-2-126(1), MCA. Topco maintains its principal place of
busi ness in Seeley Lake which is located in Mssoula County. Thus,
under this statute, M ssoula County is also a proper place of
trial. The statute applies as an exception to the general rule for
actions in which the State is a defendant. Kendal | v. State
{1988), 231 Mnt. 316, 318, 752 p.2d 1091, 1092.

It is well established that when nore than one county is
desi gnated as a proper place of trial for an action, an action
brought in any such county is brought in a proper county and a
notion for change of venue may not be granted. Section 25-z-115,
MCA; Gabriel v, School Dist. No. 4, Libby (1994}, 264 Mont. 177,
179, 870 p.2d 1351, 1352; Melroe v. Doyle (1989), 239 Mont. 524,
525, 781 P.2d 1134, 1135. "[Olnce an action has been filed in a
proper county the District Court cannot grant a notion to have it

renoved. " Pet ersen . Tucker (1987), 228 Mnt. 393, 396, 742 p.2d
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483, 485 (citing Seifert v, Gehle (1958}, 133 Mnt. 320, 322, 323
p.2d 269, 270).

Consequently, the District Court erred by granting the State's
noti on to change venue. However, the error in this case was
harm ess because it did not affect Topco's substantial rights.
Abbey v, Gty of Billings Police Com'n {(193%4), 268 Mnt. 354, 364,
886 P.2d 922, 928 (citing Barrett v. Asarco Inc. (1990), 245 Mont.
196, 799 ».2d4 1078).

While contending that Topco's appeal of this issue was not
timely, the State fails to develop its argument or cite authority
in support thereof. It is not the function of this Court on appeal
to advocate a party's position, to develop argunents or to locate
and cite supporting or opposing authority. Accordingly, we wll
not further address the State's contention in this regard.

Affirmed in part, reversed in part and remanded for further

proceedings consistent with this ow nion.

WVJ /M

v 'Chlef Justice \}
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