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Justice W WIIliam Leaphart delivered the Opinion of the Court.

George MMl an, Eloise MMIIlan, and  Vance MMIllan
(MM Il ans) appeal from the Final Judgnent and Order for Injunctive
Relief of the Eleventh Judicial District Court, Flathead County,
granting Country Estates Honeowners Association's (Country Estates)
request for a nmandatory injunction and awarding costs and
attorney's fees. W reverse.

The following issues are raised on appeal:

L Does the statute of Iimtations bar Country Estates’
action for breach of the restrictive covenants?

2. Does Country Estates have standing to bring this action?

3. Did the District Court err in granting Country Estates a
mandatory injunction?

This is the second appeal arising out of Country Estates'
efforts to enforce restrictive covenants against the MMIllans. In
the first appeal, this Court remanded for a hearing after proper
notice to the MMIlans of the type of relief being sought in the
proceedi ngs. Country Estates v. McMIlan (1994), 269 Mnt. 131,
134, 887 p.2d 249, 251. On remand, Country Estates filed an
amended conpl aint seeking a nmandatory injunction, which, follow ng
a hearing, the District Court granted.

The MM Ilans own Lot 2 of Country Estates Unit No. 1, which
Is subject to restrictive covenants. The two pertinent covenants
provide in relevant part that " [a]lll construction shall be conplete
within one year from the date construction begins" and that "[a]ll
lots shall be landscaped to the paved street." The MMIIlans began
constructing a house in the early 1980s. George MMIlan testified
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that construction began in 1981, and in arguing its position,
Country Estates adopted 1981 as the year construction began. The
District Court found that construction began "[in] approximtely
1982 or 1983." At the time of the District Court's decision,
nei t her the hone nor the | andscapi ng had been conpl et ed. The
District Court determ ned that the McM I 1| ans had viol ated both
restrictive covenants and issued a nandatory injunction requiring
the MMIllans to either conplete the house and |andscape the |ot
within 90 days or renove the violating structure within 90 days.
The McMIlans appeal from this determnation.

L Does the statute of limtations bar Country Estates'
action for breach of the restrictive covenants?

In reviemng the district court's conclusions of |law, we
determ ne whether the court's conclusions are correct. Maloney v.
Heer (1993), 257 Mnt. 500, 504, 850 p.2d 957, 959 (citing Steer,
Inc. v. Departnent of Revenue (1990}, 245 Mont. 470, 474-75, 803
P.2d 601, 603). Section 27-2-202, MCA, provides that an action
upon any obligation founded upon an instrunent in witing nust be
commenced within eight years. This Court has held that the eight-
year statute of limtations set forth in § 27-2-202, MCA, applies
to cases involving covenants. Scherpenseel v. Bitney (1993), 263
Mont. 68, 74, 865 p.2d 1145, 1149 (citing Majers +. Shining
Mount ai ns (1986), 219 Mont. 366, 372, 711 p.2d4 1375, 1378-79).
Fromthe record it is clear that construction had commenced by
1983 at the latest. Thus, the statute of limtations began to run
upon expiration of the one-year period follow ng the commencenent

of construction.



The District Court concluded, relying on Gaveley Ranch v.
Scherping (1989), 240 Mont. 20, 782 Pp.2d 371, that '"the pled
affirmative defense of Statute of Limtations is inapplicable since
each day of non-conpliance, up to the present, constitutes a new
violation of the Declaration of Covenants, Conditions, and
Restrictions and starts the Statute of Limtations running anew"

However, G avelev Ranch involved the application of the statute of

limtations to a continuing nuisance. In contrast, the present
case requires us to apply the eight-year statute of limtations,
set forth in § 27-2-202, MCA, to covenants. Maiers, 711 p.2d at
1378-79.

Country Estates brought suit to obtain a mandatory injunction
requiring the MecMillans to conply with the restrictive covenants.
The instant action is based on the breach of the restrictive
covenants not on a nuisance theory. Thus, our opinion in Gavelev
is inapplicable to the issues raised in the instant case.
Accordingly, the District Court erred in relying on Gavelev as
authority for its conclusion that each day of non-conpliance wth
the restrictive covenants starts that statute of limtations
running anew. \Wile this may be true with respect to a continuing
nui sance, it is incorrect wth respect to restrictive covenants.
Maiers, 711 p.2d at 1378-79.

Country Estates also asserts that our opinion in_Scheruenseel

controls and argues that the statute of limtations does not begin
to run until the date on which an actual demand for performance is

made. Scherpengeel, 865 P.2d at 1150. However, Scherpenseel is




not on point with the instant case. |In _Scherwenseel, we recognized

that in many instances a developer's obligation to conply with
affirmative covenants is open ended because:

devel opers of real property often enter into affirmative,
witten covenants and agreenments as a part of the
subdivision process in order to obtain the approval of
the governing body to file a subdivision plat. I n many
cases, roads and other inprovements required by the |ocal
government, by applicable laws or rules and/or by the
devel oper's covenants and agreements are not nmde
I medi ately, but, rather, are constructed over a period
of time as parcels or units of the subdivision are sold.

Scheroenseel, 865 p.2d at 1149. In addition, we noted that:

[the rule] best effectuates the purposes and public
policy of the [Mntana Subdivision and Platting] Act,

while, ~coincidentally, providing a definite and easily
determnable tine frane within which actions nust be
commenced to enforce affirnmative, witten covenants
running with the |and.

[Plublic policy, as expressed in the Act, demands that
real estate developers be strictly held to their
covenants and agreements, and that they not be allowed to
gain the advantage of their failure to perform by the
fortuitous passage of tine.

Scher wenseel 865 p.2d at 1149-50. I n Scherwenseel, we were

confronted with an affirmative covenant which did not specify a
deadline for conpliance. Under those facts, we held that the
statute of limtations under § 27-2-202, MCA, did not begin to run
until such tinme as there had been a demand for perfornmance. In
contrast, the restrictive covenants at 1issue here provide a
definite and readily determnable tinme frame. The house nust be
conpleted "within one year fromthe date construction begins."
Thus, the statute of limtations set forth in § 27-2-202, MCA
began to run upon expiration of that one-year period, that is,
sonetinme in 1984, Accor di ngly, the eight-year statute of
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limtations ran in 1992. Country Estates did not bring this action
until 1993.

Thus, we determine that the District Court erred in concluding
that the statute of Iimtations did not operate to bar Country
Estates' cause of action. Based on our resolution of issue one, it
is unnecessary for the Court to address issues two and three

Rever sed.

Justice




