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Justice Charles E. Erdmann delivered the opinion of the Court.

This is an appeal from a decision of the Eighth Judicial
District Court, Cascade County, denying George F. Drga's notion to
w thdraw guilty plea and notion to set aside sentence. W reverse.

The dispositive issue on appeal is whether the District Court
erred in denying Drga's notion to withdraw a guilty plea and
refusing to set aside Drga's conviction and sentence when it nade
no determnation regarding Drga's fitness to proceed.

FACTS

In July 1994, Drga was charged with felony stalking for
harassing and intimdating his ex-wife. Upon a stipulation signed
by Drga's former attorney and the Cascade County Attorney's Ofice,
Drga was sent to Warm Springs State Hospital for a nental
eval uat i on. Drga was diagnosed with "Dementia of the Al zheiner's
Type and Probable Al zheinmer's Disease” and declared to be seriously
nmentally ill and unable to understand the proceedings against him
or to assist in his own defense.

As a result of the mental evaluation, the parties stipulated
that Drga was unfit to proceed. The District Court then suspended
all proceedings and ordered the natter be reviewed at a |later date.
Drga was sent back to the state hospital where it was determ ned
that he was not nentally unfit to proceed. He returned to District
Court and pled guilty based on a plea agreement with the Cascade
County Attorney's Ofice. The District Court accepted the plea but

refused to follow the county attorney's sentencing reconmrendation.



Instead, the District Court sentenced Drga to five years with all
but 349 days suspended with credit given for the 349 days served
and he was rel eased.

Drga was later brought into District Court on a petition to
revoke his suspended sentence for failure to conply with the
conditions. He admitted the violations and was released again wth
further conditions. He then retained new counsel and filed a
motion to withdraw his guilty plea, a notion to set aside the
judgment and sentence, and a petition for habeas corpus. He
alleged that there was no review regarding Drga's fitness to
proceed within the ninety-day statutory period, no subsequent
hearing was held in which Drga was determined by the court to be
conpetent, Drga's plea was involuntary because it was nerely a way
to get the matter over with, and Drga had ineffective assistance of
counsel in the prior proceedings. The court granted review of the
petition for habeas corpus, held a hearing on the issue of whether
Drga was being held illegally, and then denied the notions to
w thdraw guilty plea and to set aside sentence. From the denial of
the two notions, Drga appeals.

DI SCUSSI ON

Did the District Court err in denying Drga's notion to
withdraw a gquilty plea and refusing to set aside Drga's conviction
and sentence when it nmade no determination regarding Drga's fitness

to proceed?



W review a District Court's denial of a notion to withdraw a
guilty plea and notion to set aside sentence for an abuse of
di scretion. State v. Johnson (Mnt. 1995), 907 p.2d4 150, 152, 52
St. Rep. 1186, 1187; State wv. Arbgast (1983), 202 Mnt. 220, 223,
656 p.2d 828, 830.

A court may adjudge a defendant |acks fitness to proceed and
should be commtted to an appropriate nental health facility.
Section 46-14-221(1) and {2) {a), MCA In that event, the court
shall review the defendant's fitness to proceed within ninety days
of the commtnent. Section 46-14-221(2) {c), MCA. Accordingly, the
District Court commtted Drga to the state hospital on Decenber 8,
1994, and set a hearing for review on March 15, 1995.

On February 22, the staff of the state hospital informed the
court that, in its opinion, Drga was fit to proceed with the
crimnal charges pending against him Drga did not appear at the
March 15 hearing and it was postponed until April 21, 1995. Prior
to the April 21 hearing, the parties signed a plea agreenent
whereby Drga would plead guilty in exchange for the county
attorney's recomendation to defer inposition of sentence for one
year. The court then vacated the April 21 review hearing and set
a change of plea hearing for My 1, 1995. At that hearing, the
court accepted Drga's change of plea to guilty for felony stalking.

Pursuant to § 46-14-222, MCA, proceedings can be resumed once
a court has determned that the defendant has regained fitness to

proceed. Furthernore, such a determnation nust be nade "after a



hearing if a hearing is requested.” Section 46-14-222, NMCA. A
hearing was requested in the Decenber 8, 1994, stipulation of the
parties. The court therefore erred in vacating the fitness hearing
and accepting Drga's plea of guilty without nmaking a determ nation

that Drga had regained fitness to proceed. The State concedes that

Drga's conviction and sentence are invalid because the District

Court erred in resum ng proceedings when it had not determ ned that

Drga regained fitness. Accordingly, we conclude that the court

abused its discretion in denying Drga's notion to withdraw a guilty
pl ea and motion to set asi de sentence.

Rever sed.

Justice

We concur:
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