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Chief Justice J. A Turnage delivered the Qpinion of the Court.

The United States Court of Appeals for the Ninth Crcuit has
certified two questions to this Court herein, pursuant to Rule 44,
M.R.App.P. The certified questions concern the effect, wunder
Montana |aw, of certain terns of a notor vehicle insurance policy.
Qur answer to the first question is "yes" and to the second, "nc."

The certified questions are:

1. 1s an insured entitled to maintain a cause of action under
§§ 33-18-201 and -242, MCA, for the insurance conpany's breach of
its statutory obligation prior to either an adjudication of the
underlying claim of the third party against the insured, or a
written agreenent by the insurance conpany settling the case,
notwi thstanding the "No Action" clause in the insured s policy?

2. Is the insured barred by a "No Action"” clause in his
i nsurance policy from maintaining an action under §g§ 33-18-201 and
-242, MCA, where he has entered into a settlenment w thout objection
fromthe insurance conpany and where the insurance conmpany has
contributed its policy Ilimits to the settlenment?

The Ninth Circuit Court of Appeals has submitted the follow ng
statement of facts:

Plaintiff Mchael perig is the representative of the

estate of George Perig, Safeco's insured. I n Decemnber
1990, George was involved in an autonobile accident in
whi ch John Stepan was injured. In the underlying action,
Stepan sued Ceorge for his injuries. There was no

question that the policy covered the accident and that
George was responsible.

During 1991 and 1992, upon receiving nore infornma-
tion about Stepan's worsening condition, Safeco nade a
nunber of settlenment offers, increasing in anmount, which
Stepan rejected and countered with his ow offers.
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First, in Septenber 1991, Safeco offered to settle wth
Stepan for $8,960; Stepan offered to settle the claimfor
$100, 000. Safeco responded by renewing its offer for

$8,960 but offering up to $1,000 for any additional

nmedi ca

| expenses to be incurred over the next 12 nonths.

In Novenber 1991, Stepan |lowered his settlenment offer to

$65, 00

0. In Decenmber 1991, Stepan was diagnosed with a

potentially lifelong ail nment, which led Safeco to
increase its offer to $13,086. In January 1992, Stepan
retained counsel and filed suit against Peris. In

Febr uar
limt
to set

y 1992, Stepan offered to settle for $100, 000, the
on Peris' Safeco policy; in return, Safeco offered
tle for $15, 000. In Mrch 1992, Peris told Safeco

that he was concerned about an excess verdict and woul d
hold Safeco responsible if it failed to settle the case

within its policy limts; Safeco increased its offer to
$25, 000.

In Septenber 1992, Peris again asked Safeco to
settle the case wthin policy limts or to accept
responsibility for an excess verdict. [In February 1993,
Stepan offered to settle for $165,000. On March 12,
1993, Vucur ovi ch- - counsel whom Safeco had hired to
represent peris in the case--advised Safeco that »[t]lhere
are significant dangers that this case could possibly
exceed the policy limts." Safeco then offered to settle
for $100, 000. Stepan countered with a demand for

$150,000. Safeco refused to pay nore than $100,000 and

advi se

d Peris that he woul d be responsible for any excess

verdi ct over that anount.

On March 22, 1993, Peris and his personal attorney

mnet w
involv
di rect
Peris,
negot i
whi ch
client

th Vucurovich. They discussed the various risks
ed. When the question of Perig' entering into a
settlement with Stepan cane up, Vucurovich told
"It's your call." Perig then entered into
ations with Stepan and made an offer of $140, 000
Stepan's attorney agreed to recommend to his
. Peris asked Safeco to split the anmpunt over

$100, 000 up to $140,000 on a 50-50 basis; Safeco refused.

Peris
consi s
Perig'

then settled the case by paying $135,894.85,
ting of $100,000 from Safeco and $35,894.85 from
estate. Peris again asked Safeco to pay half of

the excess and Safeco again refused

Perig sued

Safeco in the Butte Division of the United States

District Court, alleging that Safeco violated Montana statutes

prohi biting

conpani es.

unfair claim settlenent practices by insurance

The Ninth CGrcuit Court's statement of facts continues:

3



At the end of the trial, the jur% returned a verdict
of $35,894.85 conpensatory and $250, 000 punitive danages.
On appeal, Safeco argues that plaintiff's claimis barred

by the "No Action" clause of the policy which states in
rel evant part:

§ 5 The insured shall not except at
his own cost, voluntarily mke any paynent
other than for such imediate nedica
and surgical relief to others as shall be
I nperative at the time of accident.

§ 6 . . No action shall lie against the
conpany until after full conpliance with all
the terms of this policy nor until the anopunt
of the insured's ocbligation to pav_shall have
been finally determ ned either by -judgment
against the insured after actual trial or by
witten agreement of the insured, the claimnt
and the company. (Enphasis added.)

Saf eco argues that the enphasized |anguage in the policy
bars plaintiff's action since he unilaterally settled the
case with Stepan. Plaintiff contends that Safeco's
defense is barred by, inter alia, the Montana Unfair

Cains Settlenment Practices Act. Mont. Code Ann. § 33-
18-242(1), (3)

Safeco appealed to the Ninth Crcuit Court of Appeals, which has
certified to this Court the follow ng questions of Mntana |aw.
Issue 1

s an insured entitled to maintain a cause of action under
§§ 33-18-201 and -242, MCA, for the insurance conpany's breach of
its statutory obligation prior to either an adjudication of the
underlying claimof the third party against the insured, or a
written agreement by the insurance conpany settling the case,
notwi thstanding the 'Neo Action" clause in the insured s policy?

The statutes cited are part of Title 33, Chapter 18, MCA,
which is entitled "Unfair Trade Practices" (the Act). The purpose

of the Act is to define and prohibit unfair methods of conpetition



and wunfair or deceptive acts or practices in the insurance
busi ness. Section 33-18-101, MCA
Section 33-18-201, MCA, provides, in relevant part:

Unfair «claim settlement practices prohibited. No person
may, Wth such frequency as to indicate a general
busi ness practice, do any of the follow ng:

(4) refuse to pay clainms wthout conducting a
reasonabl e i nvestigation based upon all avai | abl e
i nformation;

(6) neglect to attenpt in good faith to effectuate
pronpt, fair, and equitable settlenents of clainms in
which liability has becone reasonably clear!.]

Section 33-18-242, MCA, provides:

| ndependent cause of action--burden of proof. (1) An
insured or a third-party claimnt has an independent
cause of action against an insurer for actual danages
caused by the insurer's violation of subsection (1), (4},
(5), {6}, (9}, or (13) of 33-18-201.

{(2) In an action under this section, a plaintiff is
not required to prove that the violations were of such
frequency as to indicate a general business practice.

(3)  An insured who has suffered damages as a result
of the handling of an insurance claim my bring an action
agai nst the insurer for breach of the insurance contract,
for fraud, or pursuant to this section, but not under any
ot her theory or cause of action. An insured may not bring
an action for bad faith in connection with the handling
of an insurance claim

(4) In an action under this section, the court or
jury may award such danmages as were proxinately caused by
the violation of subsection (1), (4), (5), (6), (9}, or
(13) of 33-18-201. Exenplary danmages may al so be assessed
in accordance with 27-L-221.

(5) An insurer may not be held liable under this
section if the insurer had a reasonable basis in |law or
in fact for contesting the claim or the anmount of the
claim whichever is in issue.
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{6) {a) An insured may file an action under this
section, together with any other cause of action the
insured has against the insurer. Actions may be bifur-
cated for trial where justice so requires.
(b} A third-party claimant nmay not file an action
under this section until after the underlying claim has
been settled or a judgment entered in favor of the
claimant on the underlying claim
(7) The period prescribed for comencenent of an
action under this section is:
(a) for an insured, within 2 years fromthe date of
the violation of 33-18-201; and
(b) for a third-party claimant, within 1 year from
the date of the settlenent of or the entry of judgment on
the underlying claim
(8) As used in this section, an insurer includes a
person, firm or corporation utilizing self-insurance to
pay clainms made against them
Safeco argues that the above provisions are not invoked in this
case because Peris' paynment under settlement with Stepan occurred
wi t hout the entry of a judgnment in Stepan's favor. Safecoc's
position is that such a "voluntary" paynment is outside the
protections of the Act.

Safeco cites Fode v. Farmers Ins. Exchange (1986), 221 Mont.
282, 719 p.2d 414, as authority for its position. In Fodg this
Court held that proceedings in a bad faith case against an insurer
alleging statutory violations which require a showing that
liability be reasonably clear may not be conducted until "the
liability issues of the underlying case have been determ ned either
by settlement or judgnent." Fode, 719 p.24d at 417.

However, § 33-18-242, MCA, was not enacted until a year after
Fode was deci ded. Because this Court did not interpret the statute

here at issue in Fode, Fode is not controlling. "Al though both

parties rely heavily on [Fode], we conclude that § 33-18-242, MCA
6



enacted in 1987, is controlling." Lough wv. Insurance Co. of North
Anerica (1990}, 242 Mont. 171, 173, 789 p.2d 576, 578.

The purpose of a court's interpretation of a statute is to
effectuate the intent of the legislature. Pretty On Top v. Snively
(1994), 266 Mont. 45, 47, 879 p.24 49, 50. If the intent of the
| egislature can be determined from the plain meaning of the words
used, the court may not go further or apply other neans of
construction. Winderlich . Lunbermens Mit. Cas. Co. {1995), 270
Mont. 404, 410, 892 p.2d 563, 567. \Wwen the |anguage of a statute
is plain, unambiguous, direct and certain, the statute speaks for
itself and there is nothing left for the court to construe. State
v. Mummey (1994}, 264 Mont. 272, 277, 871 p.2d 868, 871.

In analyzing the question before us, we first focus our
attention on subsection (6) of § 33-18-242, MCA. Part (b) of that
subsection prohibits a third-party claimant from filing an action
under the Act until the underlying claimhas been settled or a
judgment has been entered in favor of the claimant on the underly-
ing claim Part (a) of subsection (6) is addressed to clains filed
by the insured. In contrast to part (b}, part (a) does not
prohibit an insured from filing an action prior to settlenment or
judgment upon the underlying claim

|f, as Safeco argues, the legislature had wanted to subject
inguredg' clainms requiring a showing that liability is reasonably
clear to the sanme restrictions as the legislature placed on third-
party clainms, it could easily have done so. [t did not. The

exi stence of such a statutory restriction on third-party clains,



and its absence as to any clains by insureds, indicates that the
legislature did not intend to require the adjudication or settle-
ment of the underlying claimas a precondition to the insured's
filing of a claimfor violation of the Act.

The text of subsection (6) (a) supplies additional information
on the intent of the legislature. Subsection (&) {(a) provides that
actions including clainms under the Act "may be bifurcated for trial
where justice so requires." Section 33-18-242(6) (a), MCA If, as
Safeco argues, a statutory claim maynever be brought until the
underlying claimis resolved, it would be pointless for the
| egislature to give courts the discretion to bifurcate the
insured's statutory clam from the wunderlying action. This Court
presumes that the |egislature does not pass neaningless |egisla-
tion. Crist v. Segha (1981), 191 Mont. 210, 212, 622 p.2d 1028,
1029.

Further, the legislature has established different statutes of
[imtation for clainms by insureds and clains by third parties. An
insured nust bring his camw thin two years of the date of the
vi ol ation. Section 33-18-242(7) (a), MCA. A third-party clainant
must bring his camwithin a year of the date of "settlenent of or
the entry of judgnent on the underlying claim" Section 33-18-
242 {(7)(b), MCA. By creating two different statutes of limtation,
the | egislature has accommpdated the concept that third-party
claims may not be brought until the settlenent or adjudication of
the underlying claim while clams by the insured may be brought at

any time.



W conclude that under the plain |anguage of § 33-18-242, MCA
it is not necessary that settlenent be approved by the insurer or
judgnment be rendered before an insured may file a cause of action
against his or her insurer alleging violation of the Act. V& now
proceed to exam ne the effect, if any, of the "No Action" clause in
Safeco's insurance policy.

Safeco argues that the "No Action" clause in the insurance
contract, §§ 5 and 6 set forth in the statenment of facts above,
creates a requirement which limts its liability under the Act.
However, Montana |aw does not allow an insurer to change statutory
requirenents by creating new hurdles in its contracts

All contracts which have for their object, directly or

indirectly, to exenpt anyone from responsibility for his

own fraud, for willful injury to the person or property

of another, or for violation of |aw, whether wllful or

negligent, are against the policy of the |aw
Section 28-2-702, MCA. The Safeco insurance policy itself
provi des, at paragraph 19 under Conditions:

Terms of Policy Conformed to Statute. Ternms of this

policy which are in conflict with the statutes of the

State wherein this policy is issued are hereby amended to

conform to such statutes.

Section 33-18-242, MCA, clearly overrides the "No Action" clause of
the insurance policy.

W hold that the answer to the Ninth Grcuit Court's first
certified question is "yes." Under Montana law, an insured is
entitled to maintain a cause of action under the Act prior to

either an adjudication of the underlying claim of the third party

against the insured or a witten agreenent by the insurance conpany



settling the case, notw thstanding a "No Action" clause in the
insured's policy.
| ssue 2

|s the insured barred by a "No Action" clause in his insurance
policy from maintaining an action under §§ 33-18-201 and -242, MCA
where he has entered into a settlenment w thout objection from the
i nsurance conpany and where the insurance conpany has contributed
its policy limts to the settlenent?

Neither party has argued any particular effects of the absence
of objection by Safeco to the settlenent entered, or of Safeco's
contribution of its policy Ilimits to the settlenent. In its
arguments wunder this certified question, Safeco instead contends
that Peris' interpretation of the Act places control of the
settlement process in the hands of the insured. Saf eco asserts
that this encourages collusion between insureds and injured third
parties, and that it automatically makes the insurer responsible
for voluntary paynments by the insured.

Saf eco's argunments overlook the requirenent that, to prevail
under the Act, an insured has the burden of proving violation
thereof to an inpartial finder of fact. Here, Safeco passed up
several opportunities to settle wthin policy limits. It inforned
Peris, as to the advisability of direct settlement, that "It's your
call." Nevert hel ess, Safeco's own attorney opined prior to
settlement that a trial posed "significant dangers that this case
coul d possibly exceed the policy limts." Safeco wasaware of the

settlement offer and of peris' decision to accept it. Finally, and
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critically, a jury in the Butte Federal District court has
determ ned, after hearing all the evidence, that Safeco's practices
violated the Act.

Good policy reasons exist for allowng an insured to file a
claim agai nst the insurer prior to approved settlenent or judgnent.
Follow ng an insurer's breach of its duty to settle, the
only condition precedent to a cause of action is damages.

There is no l|ogical reason why those danages nust take
the form of an excess judgnent as opposed to a reasonable

settlement in excess of the policy limts. In fact, to
so hold would penalize an insured for nerely acting
prudent|y. The insured, being faced with the potential

of an adverse judgnment in excess of policy limts, should
not be forced to ignore advantageous settlement offers on
the grounds that to accept such an offer would deprive

the 1insured of extracontractual rights against the
insurer.
Allen D. Wndt, lnsurance Clains and Disputes § 5.17 at p. 333
(1995).

Safeco makes a bald assertion that to allow Peris' suit
against it is contrary to the Contract Cause of the United States
Constitution because the charge inpairs the essence of the
i nsurance contract. Saf eco provides no authority for this
assertion.

Safeco also cites case |law from California and other jurisdic-
tions concerning when an insured may file a bad faith claim agai nst
his insurer. E.g., Messersmth v. Md-Century Ins. Co. (Cal.App.
4 Dist. 19%5), 43 Cal.Rptr.2d 871. W point out that our answers
to the questions here presented are based upon the Mntana statutes
di scussed above. Case law from other jurisdictions concerning the
common law tort of bad faith, in which the above statutes do not
control, is of mniml persuasive value.
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We conclude that the "No Action" clause does not bar

§§ 33-18-201 and -242,

Peris’
action agai nst Safeco under

MCA, where there
was no objection by Safeco to the settlement and where Safeco

contributed the policy limts to the settlenent

The answer to the
Ninth Crcuit Court of Appeals’

second question is "no."

.g,//ﬁf//

Chief Justlce

We concur:
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