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Justice James C. Nelson delivered the Opinion of the Court.

John Smart (Smart) appeals a decision of the Workers'
Compensation Court finding that smatis not entitled to permanent
total disability benefits under § 39-72-701(1), MCA (1991), and
limting his benefits to a maxi num award of $10,000 pursuant to §
39-72-405, MCA (1991). W affirm

The sole issue presented for review is:

Did the Wrkers' Conpensation Court err in finding that Smart
Is not entitled to permanent total disability benefits under the
Mont ana Cccupational Disease Act?

Factual and Procedural Background

Smart filed a claimon Cctober 29, 1992, for an injury arising
out of and in the course of his enploynent with the Montana
Hi storical Society. Smart had been enployed by the Montana
Hi storical Society as an archival photographer for 11 years. As a
result of overexposure to toxic chemcals used in the photography
process, Smart experienced nausea, headaches, chronic respiratory
irritation, disorientation, nmenory |oss, and depression. At the
time of his injury, Smart was earning $16 per hour, plus benefits.

Smart's claim was accepted pursuant to the Mntana
Cccupational D sease Act {(MODA), set forth at Title 39, Chapter 72,
Montana Code Annot at ed. The exam ning physician determ ned that
Smart suffered from an occupational disease, but that the effects
were not permanent so long as Smart did not continue his work in
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The State Conpensation Insurance Fund (the State Fund) paid
Smart tenporary total disability benefits. When Smart reached
maxi mum medi cal inprovenent, the State Fund offered him $10, 000,
t he maxi mnum anmount of benefits allowed under § 39-72-405, MCA
(1991). Smart rejected the. offer claimng that he is permanently
totally disabled and is therefore entitled to benefits in excess of
$10, 000.

The State Fund, through Independent Rehabilitation Providers
of Montana, perfornmed an enployability assessnent on Smart to
determ ne whether other enploynent was available according to his
education and experience. The assessnment determined that there
were a nunber of positions available to Smart, all of which paid
considerably less than the $16 per hour he had been making
previously.

On July 22, 1994, Snart filed a Mtion for Summary Judgment
with the Wrkers' Conpensation Court claimng that the $10,000
limt in the MopA does not apply in his situation as he is
permanently totally disabled. The court denied Smart's notion and
certified the matter as final for purposes of appeal to the Mntana
Supreme Court. Smart filed an appeal with this Court on October
25, 1994. W dism ssed the appeal, wthout prejudice, on April 20,
1995, hol di ng that the appeal was premature as the Wrkers'
Conpensation Court failed to decide the necessary substantive
issues of claimant's benefits.

On May 1, 1995, Snart and the State Fund filed a joint Mtion

for Reconsideration before this Court. We denied this notion on



May 9, 1995. on CQctober 31, 1995, the workers' Conpensation Court
issued a Decision and Final Judgnment wherein the court ruled that
Smart was not entitled to permanent total disability benefits under
§ 39-72-701{1), MCA {1991), and was limted to a maximum award of
$10, 000 pursuant to § 39-72-405, MCA (1991). Smart now appeals the
Decision and Final Judgnment of the Wrkers' Conpensation Court.
Di scussi on

Did the Wrkers' Conpensation Court err in finding that Smart
is not entitled to permanent total disability benefits under the
Mont ana Cccupational Disease Act?

The Workers' Conpensation Court determned that, even though
Smart cannot return to his former work, he is physically able to
perform other available work for which he is qualified, thus he is
not permanently totally disabled and not entitled to benefits under
§ 39-72-701(1}, MCA (1991). The court found that conpensation for
Smart's injury is limted under the MoDaA, specifically by § 39-72-
405, MCA (1991), to an award of up to $10,000

W enploy two standards of review for Wrkers' Conpensation
Court decisions: we review the court's findings of fact to
determne if they are supported by substantial credible evidence,
and we review the court's conclusions of law to determine if they
are correct. Turjan V. Valiey View Estates (1995), 272 Mnt. 386
390, 901 p.2d4 76, 79 (citing Caekaert v. State Conp. Mut. Ins. Fund
(1994), 268 Mont. 105, 110, 885 p.2d 495, 498). There are no
contested facts in the case before us, only questions of statutory

I nterpretation.



Smart argues that the Wrkers' Conpensation Court erred in its
interpretation of the MopA as it pertains to his injury. He
mai ntains that § 39-72-405, MCA (19591), refers to a nondi sabling
occupational disease and that only when an individual has such a
nondi sabling occupational disease may conpensation be limted to

$10, 000. Section 39-72-405, MCA (1991), provides, in part:

{2) When any enployee in enploynment on or after
January 1, 1959, because he has an occupational disease
incurred in and caused by such enploynment which is not
yet disabling, 1is discharged or transferred fromthe
enpl oyment in which he is engaged or when he ceases his
enpl oynment and it is in fact, as determ ned by the
medi cal panel, inadvisable for him on account of a
nondi sabl I ng occupati onal di sease to continue in
enpl oyment and he suffers wage | oss by reason of the
di scharge, transfer, or cessation, the departnent may
allow conpensation on account thereof as it considers
just, not exceeding $10, 000.

Smart contends that this does not apply to himas his injury fits
the definition of "disabling" found at § 39-72-102, MCA (1991),
which provides, in part:
{4) "Di sabl enent” nmeans the event of becom ng
physically incapacitated by reason of an occupational

di sease from performng work in the worker's job pool.

Smart argues that his "job pool" is photography and since he
cannot return to work in that field, he is disabled under this
definition. Smart does not claim that he is physically unable to
perform other types of work. He agrees with the State Fund and the
Workers' Conpensation Court that he is only unable to perform
phot ogr aphy wor k.

The State Fund, on the other hand, argues that the terns "not
yet disabling" and "nondisabling" in § 39-72-405, MCA (1991), nean
that a person can have an occupational disease that prevents them
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fromreturning to their time of injury enploynment but does not
prevent them from returning to other enploynment. As the State Fund
points out, the "not yet disabling"” language in § 39-72-405, MCA
{1991), also takes into consideration the I|ikelihood that an
injured worker may becone totally disabled at sone tine in the
future, allowing for a change in status to permt paynment of
permanent total disability benefits.

The State Fund contends, and we agree, that, only when a
person is unable to physically perform any enpl oynment are they
entitled to either tenporary total disability benefits or permanent
total disability benefits under the MODA. Smart does not fit
wthin the definition of permanent total disability found in § 39-
71-116 (16), MCA, and nade applicable to the MODA by § 39-72-701,
MCA, because Smart is physically able to perform other types of
enpl oynent . Section 39-71-116(1i6), MCA, provides in part:

(16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after

a worker reaches maxinmum healing, in which a worker has

no reasonable prospect of physically performng regular

enpl oynent. Regul ar enpl oynment neans work on a recurring

basis performed for renmuneration in a trade, business,

profession, or other occupation in this state.

Contrary to Smart's contention that his "job pool" includes
only jobs in the field of photography, the State Fund argues that
Smart's "job pool" includes all jobs that he is physically capable
of performng and that he is qualified for based on his age,
education and experience. The phrase "worker's job pool" is not

defined within the Mopa, nor is it defined within the Wrkers'

Compensation Act. In attenpting to determne the neaning of this



phrase, the W rkers' Conpensation Court, in its order denying
Smart's Mtion for Summary Judgnment, |ooked to the plain neaning of
the statute, but found that, on its face, the term has no plain,
commonly understood nmneaning. The court found that the phrase is
anbi guous and resorted to |looking at the |legislative history of the
statute to determine the legislature's intent.

The only definition of "worker's job pool" that the Wrkers
Conpensation Court was able to find was in a portion of the
Wor kers' Conpensation Act that was repealed by the Montana
Legislature in 1991. This statute provided, in part:

(a} "Worker's job pool" neans those jobs typically
avai |l able for which a worker is qualified, consistent
wth the worker's age, education, vocational experience
and aptitude and conpatible with the worker's physical
capacities and limtations as the result of the worker's
injury. Lack of imrediate job openings is not a factor
to be considered.

() A worker's job pool may be either |ocal or
statewi de, as follows:

(i) a local job is one either in a central city
that has within its ecdnomically integrated geographical
area a population of less than 50,000 or in a city with
a population of nore than 50,000 as determned by the
di vision; or

(ii) a statewide job is one anywhere in the state of
Mont ana.

Section 39-71-1011(7), MCA (1987) (Repealed).

Inits denial of Smart's Modtion for Summary Judgnent, the
Wor kers' Conpensation Court adopted this definition of "worker's
job pool."™ Smart contends that the court erred in applying this
definition as the definition had been repealed in 1991. He argues
that the MopA should be applied in a manner nost favorable to the

I njured worker. In support of this proposition, Smart relies on §



39-72-104, MCA (1985) (Repealed) (requiring liberal construction in
the interpretation of any part of this chapter).

Odinarily, legislative intent can be gleaned from the plain
nmeaning of the statute. Hol |y Sugar v. Department of Revenue
(1992), 252 Mont. 407, 412, 830 p.2d 76, 79.

If the language is clear and unanbiguous, no further

interpretation is required, and we wll resort to

| egislative history only if legislative intent cannot be

determned from the plain wording of the statute.

Cl arke v. Massey (1995), 271 Mont. 412, 416, 897 p.2d 1085, 1088
(citing Lovell v. State Conp. Mut. Ins. Fund {1993), 260 Mont. 273,
285, 860 p.2d4 95, 99).

The term "worker's job pool" was inserted into both the
Wor kers Conpensation Act and the MODA during the 1987 Montana
| egi sl ative session. In addition, the 1987 Legislature added the
definition of "worker's job pool" to the Wrkers' Conpensation Act.
W agree with the State Fund and the Wirkers' Conpensation Court
that the legislature intended that the sane definition apply to
both acts since the legislature did not construct a different
definition of "worker's job pool" for the MODA.

In 1991, the Mntana Legislature adopted new standards for
rehabilitation in the Wrkers' Conpensation Act, repealing the
standards set forth in 1989. Along with the elimnation of the
term "worker's job pool" in the Wrkers' Conpensation Act, the 1991
Legislature repealed the definition of that term found in the
Wor kers' Conpensation Act, but did not elimnate the term from the
MODA. Repeal of the definition of "worker's job pool"™ from the
Workers' Conpensation Act does not nean that any other definition
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was ever Iintended for this term by the |egislature. It is
reasonable, as the State Fund and the W rkers' Conpensation Court
surmsed, that the definition would remain the sane.

Since the legislature's intention in wusing the phrase
"worker's job pool" cannot be determned from the plain neaning of
that phrase, we find no error in the Wrkers' Conpensation Court
resorting to legislative history and adopting the definition of
this phrase set out at § 39-71-1011(7), MCA (1987) (Repealed). In
addition, we do not find persuasive Smart's contention that the
MODA should be applied in a manner nost favorable to the injured
worker as the statute Smart cites for this proposition was repeal ed
by the 1987 Montana Legislature at the sanme tinme the phrase
"worker's job pool"™ was inserted into the MODA and the Workers'
Compensation Act.

Accordingly, we hold that the Wrkers' Conpensation Court was
correct in concluding that Smart is not entitled to pernmanent total
disability benefits under the MoDa since he is physically able to
perform other types of enploynent.

Affirmed.

W Concur: V/J}%t\“de

JdJustices
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