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Jugtice W. Willdiaw Leaphart delivered the Opinion of the Court.

The United States District Court for the District of Montana,
Billings Division, has certified the following guestion to this
Court pursuant to Rule 44, M. R_App.P. We answer the certified
gquestion "no.™

The certified gquestion is:

Section 33-23-203, MCA, prohibits the stacking of
the uningured motorigt coverage available under a policy
of motor wvehicle liability insurance. Does Section 33-
23-203, MCA, prchibit the stacking of the medical payment
coverage and the underinsured motorist coverage available
under a policy of motor vehicle liability insurance where
a premium is charged for coverage of each motor vehicle
listed within that policy?

In the insurance policy at issue, a premium is
charged on each motor vehicle listed within the policy
for medical payment coverage and a premium is charged on
each motor wvehicle listed within the policy for
underinsurance coverage. The  premium for  the
underingured motorigt coverage ig included as part of the
premium for the uyninsured motorist coverage.

In its Order Certifying Question to the Supreme Court of
Montana, the Digtrict Court submitted a gtatement of agreed facts.
The facts that this Court finds dispositive of the question are as

follows:

4. That, at approximately 0450 hours, on November
9, 1991, a wvehicle ingured by the Plaintiflf under the
policy issued tc Wade and Diana Brown, namely a 1971 Ford
pilckup with VIN F10GKL66406, being driven by Lori Watson,
in which Scott Hankel and Gary Lee Leonard were
paggengers, was involved in a one-vehicle accident in
Jeffergon County, Montana, on Interstate 50 at milepost
233 .4, 15.6 milesg west of Whitehall, Montana.

5. SBubsequent thersto, at approximately 0510 hours,
at {sic] 1882 Ford pickup truck, VIN 1FTHF26LSDPA15458,
owned by barrel M. Storey and driven by Darrel Maynard
Storey, Jr., was traveling east on Interstate 90 when the
driver logt control of the wvehicle as he attempted to
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zlow for the accident scene and went into a sideskid.
The Storey vehicle struck the right rear corner of the
trailer attached teo the subiject 1971 Pord pickup, VIN
FLOGELES406.  Such contact pushed the trailer intoe the
ditch and onto itg left side. The Steorey vehicle then
rapidly rotated. Mr. Leconard’s coat became entangled on
the hitch of the Storey pickup which caused My . Leonard
to be dragged under the Storey vehdcle until after it
went backwards into the ditch on the south gide of the
road. Mr. Leonard died as a result of the injuries
sustained.

6. The Storey vehicle was insured by State Farm
ruto Insurance Company under Policy No. 138 6224-405-226
and State Farm subseguently paid out its policy limits
under the liability portion of its policy limits in the
amount of £25,000.

7. Prior to signing a Release, the Estate of Gary
Lee Leonard made demand upon Plaintiff for the uninsured
(underinsured) motorist coverage and auto medical payment
coverage provided for in the Business Auto Policy of Wade
and Diana Brown.

8. Plaintiff has refused to make any payments of
uninsured (underinsured; motorist coverage and autc
medical payment coverage to the heirs and/or Egtate of
Gary Lee Leonard, deceased.

Answering the guestion certified by the United Stateg District
Court requireg this Couxt to construe § 313-23-203, MCA. In
congtruing a statute, "the office of the Jjudge is simply to
ascertain and declare what 1s in terms or in substance contained
therein, not to insert what has been omitted or to omit what has
been inserted.™ Section 1-2-101, MCA. The rules of gtatutory
construction require the language to be construed according to its
plain meaning. Stratemeyer v. Lincoln County (Mont. 1996), 915
P.2d 175, 178, 53 St.Rep. 245, 250 (citing Clarke v. Massey (1595),
271 Mont. 412, 416, 897 P.2d 1085, 1088). If the language is clear
and unambiguous, then no further interpretaticon is regquired; we

will resort to legislative history only if the intent cannot be




determined from the plain wording of the statute. Clarke, 8357 P.2d
at 1088. Where the intention of the legislature can be determined
from the plain meaning of the words used in a statute, ths courts
may not go further and apply other wmeans of interpretation.
Clarke, 8%7 P.2d at 1088 (citing Tongue River Rlec. Coop. V.
Montana Power Co. {1881), 121 Mont. 511, 515, 636 P.2d 862, 864).

The question certified is a narrow one. We are asked only to
determine whether § 33-23-203, MCA, prohibits the stacking of
"optional" coverages--here, the medical payments and underinsurance
coverages. We do not consider whether the terms of the insurance
contract prdhibit stacking. Rather, our analysgis is confined to an
interpretation of § 33-23-203, MCA. Accordingly, this Court’s
recent decigion in Chilberg v. Rose (1$95), 273 Mont. 414, 903 P.2d
1377, is not controlling in this case as Chilberg is a multiple
policy case and does not interpret § 33-23-203, MCA. 1In addition,
we note that Sayersg v. Safeco Ins. Co. of America (1981), 192 Mont.
336, 628 P.2d 659, cited with approval in Chilberg, is contrary to
§ 33-23-203, MCA, as Sayvers apprcved the stacking of uninsured
motorigt coverage under a single policy. Thus, under § 33-23-203,
MCA, Savers is no longer good law because under the terms of § 33~
23-203, MCA, stacking of uninsured motorist coverage for multiple
vehicles insured under a single policy 1is expressly prohibited
unless the policy specifically provides otherwise. Section 33-23-
203, MCA, provides:

(1) Unless a motor vehicle Iliability policy
specifically provides otherwise, the limites of insurance
coverage available under any such policy, including the
limits of liability under uninsured motorist coverage,
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st be determined as follows, regardiess of the number

of motor vehicles insured under the policy:

(a) the limit of insurance coverage available for
any one accident is the limit specified for the wmotor
vehicle involved in the accident;

(b} if no motor vehicle insured under the policy 1is
involved in the accident, the limit of insurance coverage
avallable for any one accident is the highest limit of
coverage specified for any one motor vehicle insuvred
under the policy; and

(¢) the limits of coverage specified for each motor
vehicle ingured under the policy may not be added
together to determine the limit of Iinsurance coverage
available under the policy for any one accident.

{2} A motor wvehicle liability peolicy may also
provide for other reasonable limitations, exclusions, or
reductions of coverage which are designed to prevent
duplicate payments for the same element of loss.

From the language of the statute, it is c¢lear that "stacking" is
nrot allowed "unlegs a motor vehicle liability policy specifically
provides otherwise." It is equally clear that the "anti-stacking"
provisions of the statute apply to a "metor vehicle liability
policy" (MVLP). The term MVLP is defined in § 33-23-204(2), MCha,
ag *"any policy of automeobile or motor vehicle insurance against
liability now or hereafter required under Title 61, chapter 6,
parts 1 and 2." (Hmphasis added.)

The digsenters argue that § 33-23-204(2), MCA, refers to
required "policies" rather than required "coverages." It makes no
senge, however, to discuss "policies” in a vacuum. A policy of
ingurance is nothing more than the coverageg which are provided
within the policy. In § 33-23-204(2}, MCA, the legislature was
obvicugly correlating the anti-stacking statutes with the fact that
policies with specific types of coverage are required by Title 61,
chapter &, parts 1 and 3. In particular, the per person, per
vehicle and property damage coverages mandated by § 61-6-103(2),

5



0
=

a3

e

In interpreting § 33-22-204(2), MCA, thres points are
apparent; it is directed at insurance against liability. Secondly,
it is directed at insurance coverage which ig "reguired" by law:
and finally, it is concerned with liakility insurance which is not
only required, but is reqguired by both part 1 and part 3. There
are only thres variations of insurance coverage which meet the
above criteria; that is, liability coverage which is regquired by
both the MVSRA and the Motor Vehicle Liability Act. Those three
coverages are the per person, per vehicle and property damage
coverages which are required by § 61-6-103(2), MCA, and which are
incorporated into the Motor Vehicle Liability Act by § 61-6-301,
MCA. Unlike the third-party coverage mandated by MVSRA and the
Motor Vehicle Liability Act, underinsurance and medical payment do
not qualify as insurance against liability. Rather, underinsurance
and medical pay coverage are designed to protect the first party
ingsured. Furthermore, there is nothing in MVSRA, the Motor Vehicle
Liability Act or Title 33, chapter 23, MCA, which woculd "require®
underinsurance and medical pay coverage. To the contrary, the
MVSRA specifically excludes coverages which ares in excess of the
reguired per perscon, per vehicle and property damage coverage.
The MVSRA, § 61-6-103(8;), provides as follows:

Any policy which grants the coverage reguired for a
motor vehicle liability policy may also grant any lawful
coverage in excesg of or in addition to the coverage
specified for a motor vehicle liability policy, and the
excegs or additional coverage is not subject to the
provigions of this part. With respect to a policy which
grants the excess or additiconal coverage, the term "motor

vehicle liability policy" applieg only to that part of
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the coverage which is reguired by this sesciion.

Ag Justice Brdmann’s dissent points cut, the above provision
specifically refers to coverage which 1is reguired by thisg
gection.® Although "thig section’ rvefers to the MVSRA, the Motor
Vehicle Liabkility Act has also incorporated those same "coveraged
requirements; $25,000 because of bodily injury to any one person,
£50,000 for bodily injury in any one accident, and $10,000 for
property damage. Thexre is nothing in the Motor Vehicle Liability
Act which would guggest that the lisbility coverage reguirements
incorporated from MVSRA are any broader than those required under
MVSRA. Since MVSREA sgpecifically does not require any excesg or
additional coverage guch as underinsurance, it ig reasonable to
conclude that the Motor Vehicle Liability Act likewise treats
medical pay coverage and underinsurance as in ‘"excess" or in
addition to the coverages which are sgpecifically reguired by both
Actg in guestion. Title 61, chapter 6, parts 1 and 3.

Ag medical payment coverage and underinsured motorist coverage
are "excess or additional coverage® which are not required under
either the MVSRA or the Motor Vehicle Liability Act, we determine
that thesge coverages are not part of the MVLP under § 33-23-204(2),
MCA. Accordingly, the prohibition against stacking regquired
coverages in § 33-23-203, MCA, does not apply to underinsurance and
medical payment coverage.

This Court has recognized that "Montana hag no statutory
insurance reguirement concerning underinsured motorists.® Grier v.

Nationwide Mut. Ins. Co. {19%91), 248 Mont. 457, 458-59, 812 P.2d




347, 245%. While coverage in excess of the minimum amounts mandated
by § 61-6-103{(2), MCA, and additional coverages such as
compreinensive, underinsured, madical payments, or towing may be
vurchased by the insured, the mandate of Title 61, chapter 6, part
1, MCa, and the term MVLP apply only to the third-party liability
coverage required by § 61-6-103(2) (b), MCA.

Section 33-23-201, MCA, requires that the ingurer offer first-
party, uninsured motorist coverage in the same amounts as reguired
for third-party coverage under § 61-6-103, MCA. The distinction
between the uninsured motorist coverage and the third-party
coverage is that by rejecting the uninsured coverage the insured
may waive the first-party uninsured coverags benefitting himself,
but he cannot waive the minimum liability coverages benefitting the
third-party. Importantly, however, in the absence of the insured
affirmatively rejecting the coverage, the policy is issued with the
uningured wotorist coverage. Accordingly, under Montana's
statutory scheme the minimum third-party liability coverages under
§ 61-6-103(2) (b), MCA, and the wminimum first-party, uninsured
motorist coverage under § 33-23-201, MCA, are required coverages.

Section 33-23-203, MCA, initially references the MVLP and
coverage available under such a MVLP policy and continues:
"including the limits of liability under uninsured motorist
coverage." This latter inclusion of uninsured motorist coverage
was necessary because uninsured motorist coverage is not required
ag part of the MVLP. Uninsured motorist coverage is, nonetheless,

a coverage which is required by § 33-23-201, MCA, subject to




rejection by the insured. Accordingly, we determine thalb the

fanti-stacking® provieion of

W

33-23-203, MCA, appliez only to
thoge coveragesg regquired under the MVLP or § 33-23-201, MCA.

v

Parmers Alliance argues that the "available coverage® language
in § 23-23-203, MCA, is broader than the reguired covervages and
that the statute includes underinsurance coverage. We reject this
argument. The only insurance coverage available under both part 1
and part 3, as the MVLP has been restrictively defined by the
legislature, is the minimum third-party coverage reguired by § 61-
6-103(2) (by, MCA. This definition of "available coverage" follows
because the term MVLP does not encompass any o¢ther "excess" orx
additional coverage. Section 61-6-103(8), MCA. The limits of
coverage available under any such policy must refer to the required
third-party minimum coverages, required under both parts 1 and 3 of
Title 61, chapter 5. Furthermore, "uninsured motor vehicle' is
defined in § 33-23-201, MCA, which provides that "[aln uninsured
motor vehicle 1 a land motor wvehicle, the ownership, the
maintenance, or the use of which ig not insured or bonded for
bodily injury 1liability at the time of the accident.? This
definition does not include "underinsured motor vehicle" within its
terms.

Although Farmers Alliance asserts that this Court’s opinion in
Grier holds that underinsured coverage is part of the uninsured
motor vehicle coverage, we determine that Grier is distinguishable.
Our heoldings in Grier were based upon an interpretation of the

pelicy language and are not controlling as a matter of statutory




construction. In Grier, we stated that "under these circumgtances,
rhe "underinsured" coverage is part of the uninsursd motor vehicle
coverage .’ Our holding, however, wag prefaced with the caveat
"under thege cilrcumstances.® We recognized that the funigue
fashion®™ of the Grier policy was determinative. We noted that "the
insurance policy in this case [Grier] is set up in a unigue
faghion. . . the "underinsured" motorist provision ig part of the
gection on uninsured motorist coverage. . . there is no separate
policy section providing for underinsured motor vehicle coverage."
Grier, 8i2 P.2d at 349. In addition, we noted that "the
declarations page makes no mention whatsoever of underinsured motor
vehicle coverage." Grier 812 P.2d at 349. Most importantly, we
wers interpreting the language of the Grier policy--not the
statute. Here, however, our conclusion is based on § 33-23-203,
MCA. Purther, unlike the policy at issue in Grier, the instant
policy setg forth the underinsurance coverage on the declarations
page. We determine that Grier is not determinative on this issue
ag it interpreted the insurance contract, not § 33-23-203, MCA.
The legislature has mandated that motor vehicle liability
policies provide two types of coverage: coverage for injury to
third-parties, Title 61, chapter 6, parts 1 and 3, and first party
coverage for uninsured motorists, § 33-23-201, MCA. Likewise, the
legislature has provided that, absent contractual language to the
contrary, such required coverages cannot be "stacked" when numerous
vehicles are insured under one policy. Section 33-23-203, MCA.

The question of whether excesg or additicnal coverages, such as
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underingsurance coverage, can be stacked was
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pelicy interpretation.

Accordingly, we answer the certified question in the negative.
Section 33-23-203, MCh, does not prohibit the stacking of the
medical pavment coverage and the underinsured motorist coverage
available under a policy of motor vehicle liability insurance where

a premium ig charged for coverage of each motor wvehicle listed

within that policy.

We concur:

Justices
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Justice James C. Nelson specially concurs,

concuy in our answey [0 the certified guestion. In doing

80, I also agree with Justice Gray that the statutes at issue are

neither a model of claricy nor do they track well. T£ anything,
that is an understatement. As demonstrated by the Court's opinion
and by the disgsents, reasonable interpretations lead to

diametrically opposed results. Whether one interpretation is more
Tabsurd” than the other is more a function of perception than it is
logic.

One thing, however, isg obvious: 1if the legislature wanted to
prohibit the stacking of underinsured and med-pay coverage, it
could have simply said so in § 33-23-203, MCA. It had no trouble
saying that with respect to uninsured coverage. It could have used
an equally simple, clear and unambiguous approach to underinsured

and med-pay coverage. The fact ig it did not, and we are, thus,
left with the task of trying to make sense out of a mishmash of
overlapping statutes, adopted and amended at different times and,
with one possible exception, absent any clear unifying rationale.
That poesible exception lg, as our opinion points out, where
the legislature has explic%ﬁiy or implicitly mandated third-party
or first-party coverage, it has clearly prohibited stacking, absent
agreement between the insurer and ths insured. Where, on the other
hand, it has not statutcrily mandated coverage in one faghion oy
another, the legislature has not clearly prohibited stacking.
Finally, I note that, 1f in discharging our task of statutory
interpretation, the majority has erved on the side of the insured,
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then, ou

-

¥ opinicn is at least consistent with this Court's
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istorical approach in numerous cother insurance cases wherein we

have enforced Montana's strong public policy favoring coverage
where either the policy language or the law wag not ¢lear. See
Leihrand v, Nat. Farmers Uniorn {15985}, 272 Mont. 1, 4, 8%8 P.2a4
1220, 1223; Wellcome v. Home Ing. Co. {19393}, 257 Mont. 354, 358,

849 p.2d 180, 122-93: Head v. Central Heserve Li

Mont. 188, 200, 845 P.2d 735, 74Z2.




I respactiully digsent
Initiaily, it is important teo note that in its discussion of
the certified guestion, the malority has omittad Agreed Fact No. 2

contained in the Order Certifying Questhion, which provides:

That on or about Mavy 21, 19%1, Plaintiff issued to Wade

and Diana Brown, the named insured and parents of Scoto

Hankel, a policy of auto insurance, a true, correct, and

complete copy of which is marked V"Exhibit A" attached

hareto and incorporated herein by reference.

Thus, although the certified gquestion from the Federal
Digtrict Court 1s somewhat narrow, it is also clear that both the
parties and the Federal District Court contemplated that this Court
address the certified question with reference to and in the context
of the provisions of the specific insurance policy in this case.
While resclution of the certified guestion reguires an analysig of
the language Of.§ 33-23-203, MCA, such an analysis should not be in
a vacuum separate and apart from the policy involved in the case.

After narvowing an already narrow certified guestion, the
najority embarks on a strained statutory construction analysis to
reach 1ts ultimate result. The majority correctly sets forth the
rules upon which this Court reiles when construing a statute. If
the statutory language is clear and unambiguous, then no further
interpretation is reguired. Clarke v. Massgey {1835}, 271 Mont.
412, 416, 897 P.24 10885, 1088, Where &the intention of the
Legislature can be determined from the piain meaning of the words

ed in a statute, the ccurts may not do

o)

urther and apply any




octher means of interpretation. Clarke, 887 P.2d at 1088 {citing

oop. v. Montana Power Co.

that the clear language of § 33-23-203, MCA, prchibits the stacking

of underinsured motorist and maedical payment coverages.

it
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Unl@ss a motor vehicle liabiiity pelicv‘specifically
provides otherwisge, the limits of insurance coverage
available under any such policy, including the limirts of
liability under uninsured motorist coverage, must De
determined as follows, regardless of the number of motor
vehicles insured under the policy:

(aj the limit of insurance coverags avallable for
any one accident is the limit specified for the wmotor
vehicle invelved in the accident;

{c; the limitg of coverage speciiiled for each motor
vehicle insured under the policy may not be added
together to determine the limit of insurance coverage
available under the policy for any one accident.

The maijority opinicn focuses on the term "motor vehicle

s used in § 33-23-203(1}, MCA.

pdn

liability policy" (MVLE) as it
Ag noted by the majority, MVLP is defined in § 33-23-204(2}, MCA,
as any policy required under Title 61, Chapter &, Parts 1 and 3.
The majority opinion ignores the reference to Part 3 and improperly

imposes the restricted definition of MVLP in Part 1 to & 33-23-203,

Tt is important teo understand the different purposes of

Parts 1 and 3 of Title 61, Chapter 6, MCA, which are referenced in
§ 323-23-2041(2), MCA. Part 1 is the Motor Vehicle salfely-
Responsibility Act (MVSRA) which was enacted to require that

drivers who have had an accident involving a motor vehicle, or




as the regult ©f s wmoiocr vehlicle accident, provide proof of
Financial responsiblliify Proot of financial responsivility
reguires prool of an MVLP as defined in § 61-6-103, MCA See Baldr
v. State Farym Mutual Auto ins. Co. {(1%68), 151 Mont. 337, 443 P.2d

Lk
(ad

ection 6€1-6-103, MCA, defines MVLP for purposes of the MVSRA

5!

and provides, 1in pertinent part, as follows:

(1) A "motor vehicle liability policy", as the teym is
used in this part, means an owner's or operator's policy
liability insurance, certified as provided in 631-6-1373
r 61-6-124 as proof of financial responsibility and
isgued, except as otherwise provided in £1-6-134, by an
insurance carrier duly authorized to transact business in
this state, tce or for the benefit of the person named
therein as insured.
{2}  The owner's policy of liability insurance must:

oy

(I}  dinsure the person named therein and any other
person, as insured, usging any mnotor vehicle or motor
vehicles with the expregs oy implied permission of the
named ingured, against loss from the liakility imposed by
law for damages arising out  of  the ownership,
maintenance, or use of the motor vehicle or motor
vehicles within the United States of America or the
Deminion of Canada, subject to limits exclusive of
interegt and costs, with respect to each motor vehicle,
as fellows:

{1y 825,

one person in aﬁ}
Foz one person;

(11} 352,000 becauss of bedily injury to or death
of twe or more persons in any cone accident; and

{(13i4d) $1C,900 because of injury to or destruciion
of property of cothers in any one accident.

{8) Anvy pelicy which grants the coverage required
for a motor vehicle liability policy may algo grant any
lawful coverage in sxeeges of or in addition to the
coverage specified for a motor wvehicie liabiliity policy,
and the excegs oy additicnal coverage iz not subjsct to
the provisions of this part. With respect tc a policy
which grants the excess oy additional coverage, the term

O
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£ bodily injury to or

be se O ath of
one ag Cldenw and subiect to said limit
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"motor vehicle liability policy" applies only to that
g & 3y o Tl

part of ths coverage which ig regulred by this ge
{Emphasiag added.}
e majority relies on subsection {8) to conciude that aincs
underingured motorist and wmedical payment coverages are not
included in subsection {(2) (b}, they are not part of an MVLP under
§ 33-23-203{1), MCA, I the majority was only construing
§ £1-6-103, MCA, they woulad be correct in their interpretation.
However, in the present case the Federal District Court has
requested our interpretation of § 33-23-203, MCA. When several
gtatutes apply to a given situation, this Court's job is to adopt
a construction that will give effect to all. Section 1-2-101L, MCA;
See algo Schuman v. Bestrom {(1%85), Z14 Monbt. 410, 683 P.24 536.

The definition of MVLP in § 61-6-102(1), MCA, applied by the
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majtority to § 33-23-203, MCA, is v
Part 1 of Chapter 6 and to only those policies certified underx
5% £1-6-133 or -134, MCA, for individuals who are reguired o
provide proof of financial responsibility.- See § £1-5-131, MCA.

The language of § 61-6-1031(8), MCA, reascnably construed, means

"The majority relies on § 1-2-107, MCA, as authority to apply
the definition of MVLP in the MVSRA in Title &1 to  the
aﬁu;*SEaukiﬂg statute in Title 23, Section 1-2-107, MCA, provides,
however, that the definition of a phrase in one part of the code

may %e a§p;"ed ?v th@ sane phrase in ancther part "except whers a
pears." Here, the plain language of
the definition of MVLP "as the term

ig ussd in this part! “rd then only for policies certified under
5 £1-6-133%, 34, MCA. It would be difficult to envision a
clearery expressioﬁAof legisglacive intent. The Legislature intended
that the definition of MVLP 1n § €1-6-103(1), MCA, be regtricted to
the MVERA




This construction is further supported by reviewing Fart 3 of

Chapter & which contains the wmandatcery liability limits for all
Montana drivers. As noted, § 33-23-204(2;, MCA, defines MVLE as

any policy reguired under Title 61, Chapter 6, Parts 1 and 3.
Policies can be issued under eithery Part 1 or Fart 3 and the two

parts are indspendent. Zse Transamerica Ins. Co. v. Royle (1983,

202 Mont. 173, 656 P.2d BZ0.

Part 3 of Chapter & rzferences and incorporates only the
liability limits contained in § 61-6-103, MCA, and the remaining
provigions of the MVSRA are not incorporated into Part 3. if,

thersefore, a policy is 1ssued under

art %, 1t is not subject to

)

+

Boldr, 443 P.2d at 35-

o
{ad
O

Lyl

the provisions of Part 1. Sae

o

Transamerica, 656 P.24 at B22-23. he facts included with the

certified question do not reflect that the policy was issued under
Partc 1, and it is apparent from the policy itself that 1t was
issued under Part 3. T therefore believe the majority’s conclusion

that the definition of MVLP in the MVSRA applies in its entirety to

Policies igsued under the MVERA (Part
71 ]

vt 1! contain a number of
ved under the mandator

restrictiong not found in policies is ory
liability provisiong (Part 3). For instance, under the MVERA the
liability of the insurer is absolute after an accident occurs an
there are restrictions asg te cancellaticon and increasing premiums.
See § 61-6-103 (6}~ (7}, MCA.
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only to policies issued under the MVSRA:

Other policies not affected (17 1]
shall not be held to apply to or of
automopils ingurance against 54ab1A;,v ﬁlch may now or
hereafter be reguired by any other law or this state

Here the policy wae issued under Part 3 and the restrictive
definivicn of MVLP in Part 1 clearly was not intended to apply to
policies igsued under the part reguiring mandatory lilability limits
for all drivers.

Tven if an MVLE undey § 32-23-203, MCA, was as Llimited as the

eary language of § 33-23-203, MCA, still lead

i

majority holds, the ¢

roe  the conclusicn that the statute prohibits stacking of

underinsured motorist and medical pay coverages. Section
33-23-203(1), MCA, provide that gtacking is prohibited for

insurance coverage Tavallable under any such [MVLP] policy.’

frad

Emphasis added.) The Legislature did not prohibit stacking for

insurance coverage “"reguired" by the polic which according to Che
3 ) e 2 =

maiority is only the liakility limite found in § 61-6-103(2) (b},
i Y Y 20 (i)
MCA, but rather, prohibited stacking for coverages Yavaillaple!

under thes pollicy.

Under the plain language of § 33-23-203%, MCA, stacking of both
o par

edical pavment and underinsured motorist coverages ig prohibited
= o




substance contained thersin, and not Lo insert what [as besn
omitted or omit what has been inserted. Section 1-2-101, MCA. o
aiso Reege v. Resge {1381, 186 Mont. 101, €37 P.z4 1183,

urthey, the majority's conclusion that an MVLE policy, as it
is usaed 1In § 23-23-203, MCA, is limirved to the $2%,000/850,000/

S10,000 reguirements of § 61-6-103(2) (b}, MCA, is simply not

consistent with the other language of § 33-23-203, MCA. Section
33-23-203(1), MCA, provides that stacking is prohibited for
insurance coverage ‘“available under any such [MVLP!] policy

including limits of liabkility under uninsured motorist coverages .

ot

(Emphasis added.) Under the maiority's intervpretation, an MVLP

73 f oy

inciudes only the financial limitations found in § 61-6-103(2) (b},

MCa, Cl=arly, uninsured motorist coverage 1s not regulred by that

rovigion, but 1s specifically recognized by the Legislature as
B ' B b g ) g
being avallable under an MVLP.

In an effort to avold f£his clear statutory languages, the

£

majority concludes that uninsured coverage 1is regulred coverage.

Uninsured coverage, to the degree it is reguired, is not reguired
oy Part 1 of Chapter &, Title &1, MCA, but rather by § 323-23-201,
MCA.”° The language in § 61-6-103(8], MCA, relied upon by the
P In Yemg Allstate Ins. Co. (197%), 183 Mont. 524, B35, 601

zd 20, 285, tﬂl@ Court, in a stacking case predating § 33-23-203,
MCA, held that: "Montsna's uninsured moborist statute is not




Finally, the phrase "including the limitg of liability under

uninpsgured metorist coverage" in § 33-23-203, MCA, alsc demonstrates
that the Legiglature intended that the stacking prohibition apply
to coverages other than those reguired by § 61-6-103(2) (b)), MCa,
and uninsured motorist coverage. The term "including" isg not a
limiting tevym, but instead is used asg an illustrarive device. A

number of ocourts have neld that the term fincluding” used in

similar contexts is not all-inclusive. See Phelps Dodge Corp. v.
National Labor Relations Bd. {1841}, 313 U.8. 177, 51 S. Ct., B4SH,

85 L. Ed. 1271; Federal Landg Bank of &t. Paul v. Bismarck Lumber
o, (1941, 214 .8, 95, 62 5. Ct. 1 86, L. EBEd. £5; Schwab wv.

Ariyvoshi (Haw. 1977}, 564 P.2d 135; Connerty v. Metropolitan Dist.

>
=
{3
b
jon
o

Comm'n {(Mass. 19863, 435 4¢; Cumberland Reclamation v.

Secretayy Dep't of Interior (&th

M

19

L0

1y, 925 F.2d4d 164. Sea
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¢. Zands, Sutherland Statutory Construction § 47.23 at 194

B
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i

2d. 19847 .

mandatory, in the gense that the insured has the right to reject in
writing such coverage in policies issued in Montana.! The
majority's holding in this case that uninsured motorist coverage is
required coverage 1z in direct conflict with cur holding in Kemp.
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Thie Court's prior decisions in this area are admittedly

attempts to distinguish this case from Grier v.
insurance Co. (1%%1), 248 Mont. 457, 832 P.Zd 347, on the bagis
restricted to interpreting the statute. Ags noted earlier, I
believe the majority hag improperiy narrowed fhe issue presgented by
tne Federal District Court to exclude any consideration of the
policy language. By reterencing the policy provisions in the
certified guestion and by attaching a copy of the policy to the
certified gquestion, both the Federal District Court and the parties
intended that we conslder the provisions of the policy in
regponding to the guestion.

In Grier, the underinsured motorist coverage was part of the

policy section on uninsured motorist coverage and theare wag no

eparate policy section for underinsured coverage. We also noted

i

+

that the declarations page mwade no mention of underinsured

s

-

CoOverage. We concluded that under those circum

w
s
!
(!
(‘W
o
6!
ot
b

it

underinsured coverage wag part of the uninsured coverage.
cage, however, the undervinsured coverage 13 also part of the
uninsured coverage provision and thers isg no separate section in
the policy for underinsured coverage. While the declaraticon page
does reference underinsured coverage, it specifiiesg that there ig no

in the

joF

zeparate premium for underinsured coverage ag it ig incliude




uninsured coverage premium, which was the rationale relied upon in

coverages in the policy in quastion 18 olearly part of the uninsured
O E E; T ¥ K e Unins 3

coverage and stacking is specifically prohibited by § 33-23-203,
MCA .

The majority alsc distinguishes thig Court's recent decisgion
in Chilberg v. Rose (1295}, 273 Mont. 414, 903 pP.2d 1377, on the
grounds that Chilberg was a multiple policy case and did not
interpret § 33-23-203, MCA. In Chiiberg there were multiple
policies since the same insurance company issued separate policies
for each wvehicle rather than insuring all the vehicles in one
policy, as wasg done in thig case. The deci=zion in Chilberg was not
dependent on the Ifact that multiple policles were involved, but
rathery on the fact that Chilberg, like lLeocnard in this case, was a

stranger to the insurance policies, not being the named insured or

m

a family member. Having never pald any premiums on the policies,
nor having any knowledge the policies even existed prior to the

accident, this Court ruled that Chilberg should not he able to

stack the geparate underinsured coverage limits. Chiiberg, 803
P.24 at 1380, Like Chilberg, Lecnard had no "reasconable
expectation" of coverags and, undery the rationale of Chilberg, his

estate should not ke allowed fo stack underinsurved coverage.
In  summary, the majoxrity's strained and 7yegtrictive

construction of MVLPY as used in § 33-23-203, MCA, is contrary to
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the context in which the statute was writften Under the majority
LTI ON the oOnly stacking b s e HAer & R R S S I =
OoLNLOn, e vwgk}' =il WK_&L;-&; yrunwk}#buu nger & S TP S S N ]
for vthe liabilioy limits for policles issued under the MVSRA Ior
;tb j d 1ty i T i naniren £ B — T = [ = ot e - Sy oy
a rivers" and uninsured motorist coverage, Since stacking has
R, 1 . yn T4 o FR— - PP kS ~1 e « i
nevaer bpeen applied to liability coverages, the only type of

coverage in Montana for which gtacking is prcohibited 1a now
uninsured motorist coverage. The plain language of the statute 1s
gimply not that narrow.

The practical result of the majority's decision is absurd.
Since the majority opinion recognizes the prohibition against the
gtacking of uninsured coverage limits, 1f Leonard had been struck

1

and killed by a driver with ne liability insurance at all, stacking

would not be allowed and the maximum his estate cculd have

RY

recovered undsr the policy would be $56,000. Under the majorizy's
interpretation, however, since the driver who struck Leonard had
the minimum 1imits, the wvehicles under the policy can be stackad

and Leonard's estate iz entitled to $250,000. Statutes should be

read and consgtrued so as te avoid absurd resulis 1f 2 reasonable

consgtruction can avoid 1t. See Christenct v. EState (15851, 272

" See Allstate Insurance Company v. Skoru { ), 13 Mont.
Fed. Rep. 355, which addressed the issue o =l fiabilitcy
policiss and concliuded that this Court has ¥ c“qnlz:d a
digtincoion between liability cooverage &ﬁd, uninsurad motcr;st
coverage clting Jaccbhson v. Implement I 3 (1982},
195 Mont. 342, &40 P.2d4d 908, and vnazfee v, Fid., &
Guar. Co. {1979, 181 Mont. 1, 531 P.z2d 110¢2.
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o ;9 2.zd 54%; Darby Spar, Ltd. v. Department of Revenus
(1285, 217 Mont. 376, T065 P24 111
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Justice Karla M. Gray, dissenting.

I respectfully dissent from the Court’s opinion. While I
think the Court does a relatively creditable job of attempting fo
mesh statutes which simply do not track well, I am unable to join
in its analysis.

Plainly stated, the question before us is whether the anti-

]

stacking provision contained in § 33-23-203(1), MCA, is iimited to
liability coverages required by law cr applies to all coverages
contained in a vehicle insurance policy. The Court concludes that
the statute prohibits only the stacking of required liability
coverages, ag the Court creatively defines such coverages. It is
my view that, while the statute is not a model of clarity, the
legisglature’s intent to more broadly prohibit stacking is apparent
therein. On that basis, I would answer the certified guestion in
the affirmative.

The Court begins with the "motor vehicle liability policy™
(MVLP) language contained in § 33-23-203, MCA, and looks first to
§ 33-23-204, MCA, for a definition of that term; that detinition is
gtated ag "any policy of automobile or motor wvehicle insurance
againgt liability now or hereafter required under Title 61, chapter
6, parts 1 and 3.% I agree that this appears to be a rational
starting point.

Moreover, I generally agree with the Court’s interpretation
that ths definiticn of MVLP contained in § 23-23-204, MCh,
addregges the third-party per pergon, per vehicle and property
damage liability coverages reguired by Title §1, chapter 6, parts

1 and 3. Finally, I agree that the £first-party med pay and
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underingurance coverages at issue in this case are not liabi

%_.‘.t

%_.i..

oF
e

coverages within the definiticonal parameters of MVLP contained in
§ 33-23-204, MOA,

That said, it is important to recall that our resgolution of
the certified question before us turns on the proper interpretation
of § 33-23-203, MCA, rather than § 33-23-204, MCA. In wy view, 1t
ig the Court’s attempt to force feed the § 33-23-204, MCAR,
definition of MVLP into § 33-23-203(1), MCA, that results in a
legally flawed and logically inconsistent analysis which disregards
the actual language used by the legislature in § 33-23-203{(1), MCA.

Inserting the § 33-23-204, MCA, definition of MVLP into & 33-
23-203 (1), MCA, produces the following rough reading of the first
pertinent portion of that statute: "the limits of liability
coverage reguired by Title 61, chapter 6, parts 1 and 3
cannot be stacked.® The problem I have with such a reading is that
the legislature did not use language even approximating such a
reading; it clearly used different words, and words clearly at odds
with the Court’s interpretation, in § 33-23-203(1), MCA. What the
legislature said ig that the limits of "insurance coverage
avallable" cannot be stacked. It is my view that, 1f the
iegiglature had intended to limit the anti-stacking provisgion to
"liability coverage reguired by law,” it could and would have done
so. It did not.

A more reasonable interpretation of § 33-23-203(1), MCA, is
that the legislature intended precisely what it said: to prohibit
stacking of any and all "insurance coverage available" in an

automobile  insurance policy, including the med pay and
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underingurance coverages at issue here. In that regard, I conclude
that neither the definition contained in § 33-23-204, MCA, nor that
contained in § £1-6-103, MCR, dig lcgically trangferable to ihe
¥limite of insurance coverage available” langusge contained in

§ 33-23-203{(1), MCA. Therefore, while the general rule contained

L

in § 1-2-107, MCAZ, is that definiticns contained in one part of the
Montana Code Annotated are applicable to the same word or phrasse
wherever it cccurs, I would apply the exception to that rule also
contained in § 1-2-107, MCA, and conclude in this case that "a
contrary intention plainly appears® with regard to inserting
definitiong of MVLP into § 33-23-203(1), MCA.

Thig conclusion is further buttressed by the remaining--and,
in my view, largest--barrier to the Court’s interpretation of § 33-
23-202 (1), MCA. The critical portion of the statute reads "the
limits of insurance coverage available under any such policy,
including the limits of 1liability under uninsured wmotorist
coverage. . . ." With the Court’s definitiocn of "such policy™
inserted, the statute reads "the limitg of coverage required under
Title 61, chapter 6, parts 1 and 3 [the $25,000/$50,000/$10,000
amounts of third-party liability coverage]l including the limits of
liability under uninsured motorist coverage.”

Whether or noct one agrees with the Court’s creative
interpretaticn that uninsured motorist coverage 1s actually
reguired by § 33-23-201, MCA, and I do not, an inconsistency
regults on the face of § 33-23-203(1), MCA, when both the Court’s
definition of MVLP and the "including" clause are congidered. It

is clear that nothing in Title 61, chapter 6, partsg 1 and 3,
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reguires uninsured motorist coverage; the Court’s own analvsis
makes that clear in pointing out that the § 33-23-204, MCA/Titvle 561
required coverages are third-party per perszon, per vehicle and
property damage liability coverage. It is equally clear that the
Tincluding"” clause refers back to what preceded it in the statute--
“such policy”~-defined by the Court as the § 33-23-204, MCA,
definition cf MVLP. The "including” clause simply cannot broaden,
by any rule of logic, grammar or law of which I am aware, the
statutory definition of MVLP which the Court has insgerted into the
statute.

For these reasons, it is my view that the Court’s analysig is
flawed. A more reagonable reading of § 33-23-203(1), MCA, requires
a conclusion that the legisiature intended to prohibit the stacking
of all coverages contained in an automobile insurance policy
insuring more than one vehicle. I invite the legislature to
revigit the statutes addressed in this case by both the Court and
the dissenting opiniong with an eye toward clarifying statutes
which simply do not mesh well under any analysis.

I dissent.
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