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Justice Janes C. Nelson delivered the Opinion of the Court.

Plaintiff, Tinothy J. Whalen, (Wualen) initiated this suit in
Justice Court for possession of rental property, damages, and
attorney fees. Following a trial de nove, the District Court for
the Thirteenth Judicial District, Yellowstone county, entered
judgnent for Defendant, John Lewis Taylor, (Taylor) and awarded
Tayl or danmages and possession of property. From that |udgnent,
Whal en appeal s and Tayl or cross appeal s. We affirmin part,
reverse in part and remand.

We address the followi ng issues on appeal:

1. Does substantial evidence support the District Court's
finding that Taylor did not abandon the apartnent, but that Whalen
| ocked out Taylor in violation of § 70-24-411, MCA?

2. Did Whalen violate §§ 70-24-202 and 70-24-403, MCA, Dby
including a prohibited provision in the rental agreenment?

3. Is Taylor entitled to attorney fees under § 70-24-442,
mA, because he prevailed at every stage of the litigation?

4, Did the District Court properly expedite discovery
matters and the trial schedule pursuant to § 70-24-427, MCA?

FACTUAL AND PROCEDURAL BACKGROUND

Whal en owns and personally nanages the Shannon Rose Apartnents
| ocated at 703 North 32nd Street in Billings, Montana. Whalen is
an attorney, a forner legislator, and has owned the Shannon Rose
Apartnments since 1985. He has used the sane rental agreenent since
1985. Taylor is a 48-year-old man who works as a janitor in

Billings.



On June 23, 1994, Whalen rented an apartnent to Taylor under
a nonth-to-nonth witten rental agreenent that Walen had copied
froma 1978 Mdntana Law Review article. Under the agreenent,
Tayl or agreed to pay rent on the first of each nonth and to pay a
security deposit of $250.' The rental agreenent contained a
provision stating that "[alcceptance of a refund of all or a
portion of the deposit by Tenant shall constitute a full and fina
rel ease of Landlord from any clainms of Tenant of any nature
what soever . "

Over the course of the tenancy, Taylor habitually nade |ate
rental paynents; however, Walen always accepted those paynents.
In June 1995, Taylor was again late with the rent paynment. In
response, \Whalen served Taylor a three-day notice to quit by
slipping it under Taylor's door on June 7, 1995. On June 13, 1995
the parties verbally agreed to extend the tine for paynent of the
rent to June 16, 1995, the date Taylor expected his next paycheck.
However, Taylor did not pay the rent by June 16, 1995 and Whal en
gave him no additional notice to quit.

Tayl or's paycheck did not arrive on June 16, 1995; however, a
co-worker delivered it to Taylor at his apartnent on June 17, 1995.
Tayl or did not pay Walen the rent during the day on June 17, 1995,
and when Taylor arrived honme that evening he found that Whalen had
changed the locks to his apartment. Whalen had in fact changed the
|l ocks after 5:00 p.m on June 17, 1995. \Wen Taylor arrived hone,
he tendered the June rent, but Walen refused to accept it. Taylor

t hen requested possession of the apartment, but \Whal en refused



because of the delinquent rent. At Taylor's request, \Walen did go
back into Taylor's apartnent and retrieve sone of Taylor's
cl ot hing. They then nmade arrangements for Taylor to retrieve the
rest of his possessions the next day. Tayl or noved into the
Esquire Mtor Inn that night. In early July, 1995, Whalen noved
into the apartnent.

On June 22, 1995, Whalen filed a conplaint in Justice Court,
Yel | ownstone County, for possession of the prem ses, noney danages
and attorney fees. Tayl or counterclainmed for possession, noney
damages and attorney fees.. Tayl or prevailed on all claims in
Justice Court. On Septenber 13, 1995, Whalen filed a Notice of
Appeal to the Mntana Thirteenth  Judici al District court,
Yel | owst one County. After both attorneys noved to substitute two
different judges, trial was finally set for OCctober 27, 1995. (n
Cctober 17, 1995, Whalen served discovery requests on Taylor and
the District Court ordered that Taylor answer Walen's discovery
requests by October 23, 1995

Following a trial de nove, the District Court entered judgment

for Taylor, awarding him noney damages and possession of the renta

property. From this judgnent, Whalen appeals and Taylor cross
appeal s.
DI SCUSSI ON
1. Does substantial evidence support the District Court's

finding that Taylor did not abandon the apartment, but that Whalen
| ocked out Taylor in violation of § 70-24-411, MCA?



Qur review of a district court's findings of fact is set forth
as follows:

This Court reviews the findings of a trial court
sitting wthout a jury to determne if the court's
findings are clearly erroneous. Rule 52(a), M.R.Civ.P.

A district court's findings are clearly erroneous if they

are not supported by substantial credible evidence, if

the trial court has m sapprehended the effect of the

evidence, or if a review of the record |leaves this Court

wth the definite and firm conviction that a m stake has

been comm tted.

Solem v. Chilcote (1995), 274 Mont. 72, 76, 906 p.2d 209, 211-12
(quoting YA Bar Livestock Conpany wv. Harkness (1994}, 269 Mont.
239, 887 p.2d 1211).

The Montana Residential Landlord and Tenant Act of 1977
(MRLTA) limts a landlord s recovery of possession of property.
See § 70-24-428, MCA As provided under MLTA, v [elxcept in the
case of abandonnent, surrender, or as permtted in this chapter, a
| andl ord may not recover or take possession of the dwelling unit by
action or otherwse...." Section 70-24-428, MA Thus, a
| andl ord may take possession of a dwelling unit only under three
ci rcumnst ances: 1) abandonnent; 2) surrender; or 3) as permtted in
MRLTA. This case deals only with Taylor's alleged abandonment and
Whal en' s unaut hori zed actions.

This  Court has defined abandonment as "the absolute
relinqui shnent of the prem ses consisting of the tenant's act or
om ssion and intent to abandon.” Johnston v. Anerican Reliable
Ins. (1992), 253 Mnt. 253, 258, 833 p.2d 176, 180 (wherein we held
that |andlord s one phone call concerning tenant's whereabouts was

not enough evidence to show tenant's abandonment). In an earlier



case, this Court did find evidence of abandonnent. Napi er v.
Adki son {1984), 209 Mont. 163, 678 P.2d 1143. Wiile we decided
Napier prior to adopting the formal definition of abandonnent in

Johnston we eval uat ed similar evi dence to detern ne whether the

tenants had abandoned the prem ses. In Napier, when the tenants
did not nake the rental paynment on time, the landlord repeatedly
stopped by the tenants' rental wunit, but never found the tenants
t here. Furthernmore, the landlord found that the tenants' |eft
their dogs unattended on the prem ses. Finally, the landlord
called the tenants' daughter who stated she did not know where her
parents were. Al of this evidence clearly supported the District
Court's conclusion that the tenants had abandoned their rental
unit. Unli ke Napier, the evidence in the case before us on appeal
does not indicate that Taylor abandoned his apartnent.

Taylor lived consistently in his apartment for over one year.
Despite his habitual lateness in paying the rent, Taylor always
made arrangements with Whalen for paynment. Wien Taylor was again
late with payment of his June 1995 rent, he made arrangenents wth
Whalen to pay the rent on June 16, 1995, when Taylor expected his
paycheck to arrive. However, because his paycheck did not arrive
on time, Taylor did not neet the June 16th deadline. I nst ead,
Tayl or tendered the June rent the following evening after he had
received and cashed his paycheck.

In response to Taylor's failure to pay rent on June 16, 1995,
Whal en changed the locks to Taylor's apartnment after 5:00 p.m on

June 17, 1995, claimng that Taylor had abandoned the prem ses.



However, |ater that sane evening, Taylor arrived at his apartnent
and upon neeting Walen tendered the June rent. Further, after
VWhal en declined to accept the rent, he refused to allow Tayl or
access to the apartment to collect his belongings inside.

Not hing in the evidence indicates "absolute relinquishnment" of
t he apartnment by Tayl or. Tayl or kept his belongings in the
apartment. He contacted Whalen as to the delinquent June rent and
asked for nmore time to pay, showing his intention to continue to
live there. Further, Taylor did ultimitely tender the June rent on
the same day that Walen changed the locks to Taylor's apartnent.
Based on these facts, Taylor lacked an intent to abandon and he
commtted no act or omssion to indicate abandonnment of his

apartnment. See Johnston 833 p.2d at  180. We hold that

substantial evidence supports the District Court's conclusion that
Taylor did not abandon his apartnment, but rather that he intended
to pay the rent and continue to live there.

As noted, a landlord s recovery of possession is limted to
three circunstances: abandonnment, surrender, or as permtted under
MRLTA. Here, Taylor did not abandon his apartnment and the parties
have raised no issue concerning surrender. Therefore, \Walen's
only other option under § 70-24-428, MCA, was to pursue a permtted
course of action under MRLTA, that is, a proper eviction procedure.
A proper eviction procedure for a tenant's failure to pay rent is
set forth in §§ 70-24-422(2) (a), 70-24-108 and 70-24-427, MCA | f
a tenant does not pay rent when due, a landlord nust give the

tenant witten notice indicating that rent nust be paid within



three days or the landlord intends to termnate the rental

agr eenent . Sections 70-24-422(2) (a) and 70-24-108, MCA If the
tenant still does not pay, the landlord may terminate the rental
agreement and bring an action for possession. Sections 70-24-

422(2) (a) and 70-24-427, MCA VWhalen failed to follow this
procedur e.

While Wsalen had provided Taylor with a three-day notice to
quit based on Taylor's failure to pay the June 1995 rent, he
subsequently extended the time for conpliance. Wen Taylor did not
pay the June rent by the extended deadline, Wualen did not provide
Taylor with another notice to quit, nor did he bring an action for
possessi on. Instead, Whalen resorted to a self-help procedure of
changing the locks to Taylor's apartnent. In fact, Wualen did not
bring suit against Taylor until June 22, 1995, five days after he
had changed the locks. Section 70-24-427, MCA, authorizes courts,
not landlords, to resolve disputes over possession of rental
property. Consequently, when \Walen |ocked out Taylor, he resorted
to an extrajudicial eviction procedure in violation of § 70-24-428,
MCA, and wongfully excluded Taylor from his apartnent. Whal en,
therefore, is liable under § 70-24-411, MCA

If wongfully excluded, a tenant has two concurrent renedies
under § 70-24-411, MCA. First, a tenant may recover possession or
termnate the rental agreenent. Additionally, a tenant may recover
an ampunt not nore than three nonths' periodic rent or treble
damages, Wwhichever is greater. Section 70-24-411, MCA Her e,

Tayl or requested possession of his apartnent and elected to prove



his rent ampbunt and requested that the District Court treble that
amount . We hold that the District Court properly awarded both
renedi es.

Whal en contends that neither remedy under § 70-24-411, MCA
was proper in this case. First, Walen argues the provision in §
70-24-411, MCA, that allows for trebling of rent or dammges is
intended as a penalty and is therefore punitive in nature. As a
result, Wsalen contends that Taylor nust neet proof requirenments
for punitive danmages under § 27-1-221, MCA We disagree. As a
specific statute, § 70-24-411, MCA, takes priority over any general
statute that is inconsistent with it. Section [-2Z-102, MCA See
al so, Sage wv. Rogers (1993), 257 Mnt. 229, 848 p.2d 1034.
Therefore, § 70-24-411, MCA, takes priority over § 27-1-221, MCA
Accordingly, Taylor had the option to choose between three nonths'
periodic rent or treble damages, whichever was greater. See § 70-
24-411, MCA. Taylor requested three nonths' periodic rent, and the
District Court properly awarded it.

Second, Whalen argues that the District Court's awarding
possession of the apartment to Taylor is an inappropriate renedy in
this case. Walen presently occupies the apartnment. Wualen clains
that if Taylor gains possession then Walen wll pronptly give
Taylor thirty days' notice of termnation of the tenancy as allowed
under MRLTA. Again, notwithstanding this line of reasoning, § 70-
24- 411, MCA, allows a wongfully excluded tenant to choose
possession or termnation of a rental agreenment in addition to

money dammges. Under the facts and circunstances of this case, the



District Court did not conmt reversible error by awarding a renedy
which the statute specifically authorizes.

Based on the foregoing, we affirm the District Court on this
issue and hold that Whalen is liable under § 70-24-411, MCA, and
that the District Court properly awarded Taylor both renedi es under
§ 70-24-411, MCA

Finally, after the District Court's Judgnment of Novenber 1,
1995, Whalen filed a honmestead exenption on November 6, 1995, for
his property because he had taken up residence in the apartment.
Whal en argues that this filing should exenpt him from the specific
remedi es awarded to Taylor under § 70-24-411, MCA. However, Walen
cites no authority for his proposition. Therefore, we decline to
further address his argunent absent his setting forth persuasive
| egal authority on which to base such a decision.

2. Did Whal en violate §§ 70-24-202 and 70-24-403, MCA, by
including a prohibited provision in the rental agreenent?

We review a district court's conclusion of law to determne if
the court's interpretation of the law is correct. Solem, 906 P.2d
at  212.

The rental agreenent that Walen selected and used contains
the follow ng provision:

Acceptance of a refund of all or a portion of the deposit

by Tenant shall constitute a full and final release of

Landlord from any clainms of Tenant of any nature

what soever.

In Solem, we considered an identical rental  agreenent
provision and held that such |anguage is prohibited and violates
§ 70-24-202(1), MCA, and we affirmed the District Court's award of

10



damages pursuant to § 70-24-403{2), MCA Sclet 906 p.2d at 209.
Clearly, § 70~24-202(1), MCA, nakes unlawful any agreement to waive
or forego rights or renedies under MRLTA.  Further, § 70-24-403(2),
MCA, provides that if a party purposely uses a rental agreenent
containing provisions known by himto be prohibited, then the other
party may recover, in addition to his actual danmages, an anount up
to three nonths' periodic rent.

In the case at bar, it is clear that the rental agreenent
provision in question is prohibited and violates § 70-24-202(1),
MCA.  Solem, 906 P.2d at 213-14. It is equally clear that Whalen
purposely used a rental agreenent with prohibited provisions and he
may be |iable for an amount up to three nonths' periodic rent.
Section 70-24-403{(2), MCA Here, Whalen is not only a landlord
but a practicing attorney and former |egislator. He had used this
rental agreement for ten years, knew its contents and personally
chose to use it when he rented to Taylor. Further, he intended the
rental agreenment to be legal and enforceable, citing its provisions
in his suit against Taylor. Moreover, Taylor had no |egal counsel
when he signed the agreement and no way to determ ne whether or not
the agreement was |egal. Therefore, the District Court erred in
finding that Whalen did not believe that the rental agreenent
contained any illegal or wunlawful provisions.

Whal en violated MRLTA by unlawfully excluding Taylor from his
apartnent and by using a rental agreenent that contained a
prohi bited provision. Both of these violations call for treble

damage awards. See §§ 70-24-411 and 70-24-403, MCA. However, two

11



separate awards of treble damages should not be inposed upon \Walen
absent a clear legislative direction to that effect. Under these
circunstances, in the absence of any clear legislative mandate for
the cunulative inposition of penalties, we conclude that the
provi sions of MRLTA are adequately served when only one treble
damage award is inposed, despite the two separate violations of the
Act .

On this issue, we remand for further proceedings consistent
wth this opinion and for entry of judgnment for treble danmages in
favor of Tayl or.

3. Is Taylor entitled to attorney fees under § 70-24-442,
MCR, because he prevailed at every stage of the litigation?

A District Court may award reasonable attorney fees, along
wth costs and necessary disbursements, to the prevailing party in
whose favor final judgnent is rendered. Section 70-24-442, MCA
The District Court found that Taylor prevailed on all clainms except
the issue concerning the. prohibited provision in the rental
agreenent, and thus, the court did not award Taylor attorney fees.
Absent an abuse of the lower court's discretion, this Court wll
not reverse the lower court's decision concerning attorney fees.
Sage, 848 p.2d at 1042

However, on appeal, we have held that the provision in the
rental agreenment discussed in Issue 2 is unlawful, and the District
Court nust enter judgnent on this issue in favor of Taylor.
Consequently, Taylor is now the prevailing party on all issues,

and, in the court's discretion, may be entitled to an award of

12



attorney fees, costs and necessary disbursenents. See § 70-24-442,
MCA.

Whal en debates the appropriateness of awarding attorney fees
to legal services or pro bono attorneys. However, the propriety
of these awards has already been decided. See In re Marriage of
Mal qui st (1994), 266 Mont. 447, 880 p.2d 1357 (wherein we held that
| egal services and pro bono attorneys were eligible under § 40-4-
110, MCA, to receive awards of attorney fees). Just as in

Mal uui st, no reason exists here to exclude |egal service attorneys

from an award of attorney fees. First, under § 70-24-442, MCA
the District Court is given discretion to award attorney fees in
[ andl ord/tenant cases to a prevailing party. Second, and nore
broadly, in order to provide equal access to justice for all, the
award of attorney fees to individuals represented by |egal services
or pro bono attorneys is required. As we stated in Ml quist:

Presumably, if Mntana Legal Services Association
and pro bono attorneys can recoup from the non-indigent
litigant those fees and costs for which he or she woul d,
otherwi se, be liable under the statute, that organization
and those attorneys wll be financially better able to
provide nore |egal services to the increasing nunbers of
i ndigent litigants who need such services. Mor eover ,
non-indigent litigants who mght be encouraged to sinply
"run up the other party's bill" with vexatious conduct
and frivolous court proceedings, mght be less inclined
to do so knowng that the court has the statutory
discretion to award the indigent party's attorney fees
and costs against the offending party.

Mal aui st 880 p.2d at 1364.

Based on the same policy reasons as set forth in Mluuist, we

conclude that an attorney's status does not affect eligibility for

attorney fee awards under § 70-24-442, MCA. Accordingly, we remand

13



this issue of attorney fees to the District Court for
reconsideration and further proceedings consistent with this
opi ni on.

In so holding, we acknow edge that the United States Congress
has prohibited the Legal Services Corporation from providing
financial assistance to any person or entity that clainms, or
collects and retains, attorney fees. Departnents of Commrerce,
Justice, and  State, the Judiciary, and Related Agencies
Appropriation Act, 1996, Pub. L. No. 104-134, § 504(a) (13), 110
Stat. 1321, 1321-53, -55 (1996) (hereinafter "the Act"). W note
that this prohibition only applies to clainms for which a person or
entity begins to provide |egal assistance on or after April 26,
1996, the date of enactnent of the Act. Section 508(b) (3}, 110
Stat. at 1321-57 to -58. In this case on appeal, Mntana Legal
Services began providing legal assistance to Taylor in June 1995,
wel | before the enactnment of the Act. Therefore, in this case, we
conclude that the Act would not prohibit an award of attorney fees
to Mntana Legal Services should the District Court exercise its
discretion to make such an award.

4, Did the District Court properly expedite discovery
matters and the trial schedule pursuant to § 70-24-427, MCA?

We review a district court's ruling concerning granting or
denyi ng discovery for abuse of discretion. In re Marriage of Smith
(1995}, 270 Mont. 263, 271, 891 p.2d 522, 527. A district court is
in a better position than this Court to supervise the day to day

operations of pretrial discovery. Smth 891 p.2d at 527.
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Whalen initiated this action and now contends that the
District Court commtted reversible error when it failed to allow
proper time for discovery and failed to issue sanctions against
Taylor for requesting an expedited hearing. W disagree. \Walen
sought possession of the apartnent. Claims for possession of
property under MRLTA are controlled by § 70-24-427, MCA, which
mandates an expedited trial schedule as follows:

70-24-427. Landlord's renedies after termnation --
action for possession. (1) If the rental agreenent is
termnated, the landlord has a claim for possession and
for rent and a separate claim for actual damages for any
breach of the rental agreenent.

{(2) An action filed pursuant to subsection (1) in
a court nust be heardwithin 20 days after the tenant's
appearance or the answer date stated in the sumons. |If
the action is appealed to the district court, the hearing
must be held within 20 days after the case is transmtted
to the district court.

(3) The landlord and tenant may stipulate to a
conti nuance of the hearing beyond the time Ilimit in
subsection (2) without the necessity of an undertaking.

(4) In a landlord' s action for possession filed
pursuant to subsection (1), the court shall rule on the
action within 5 days after the hearing.

Whal en insists that § 70-24-427, MCA, provides a landlord, not
a tenant, the right to an expedited trial. Therefore, he contends
t hat Tayl or perpetrated sanctionable conduct by requesting an
expedited hearing. This argunent is not persuasive. An action for
possession must be heard within 20 days under the mandate of § 70-
24-427(2), MCA, unless poth the landlord and tenant stipulate to a
continuance, as allowed by § 70-24-427(3), MCA. Taylor's attorney
requested that the District Court expedite the trial for possession
as required by § 70-24-427(2), MCA. Taylor and his attorney should

not be sanctioned for demanding precisely what the statute

15



aut hori zes. Therefore, the District Court was correct in not
I nposi ng sancti ons.

Further, it is within the District Court's discretion to make
di scovery rulings. Whalen filed a Notice of Appeal to District
Court on Septenber 13, 1995. However, because both parties noved
to substitute two different judges, it was not until Septenber 28,
1995, that the case was assigned. Further, due to the court's full

calendar, the trial was set nmore than 20 days after the case was

transmtted. Despite these delays, the District Court ordered
trial set for Cctober 27, 1995. Whalen did not serve discovery
requests on Taylor wuntil October 17, 1995. In an effort to

expedite this claim for possession, the District Court ordered that
Tayl or answer Whalen's discovery requests by October 23, 1995. The
District Court made these rulings in conpliance wth § 70-24-427,
MCA. Therefore, we hold that the District Court did not abuse its
di scretion, but, rather, that the District Court properly limted
the time and extent of discovery to expedite this claim for

possessi on.

We affirm in part, reverse in part and remand for further

/ Jfé{:g:\

proceedi ngs consistent with this opinion.

We Concur:
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