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Justice James C. Nelson delivered the Opinion of the Court.

Appellants Derril Dern, Darlene Adans, Janice Copley, and
Beverly Tubbs (collectively, the Dern children) appeal from the
. Septenber 20, 1993 order denying their Mtion for Summary Judgnent,
fromthe May 17, 1994 Findings of Fact and Conclusions of Law, and
fromthe April 21, 1995 Supplenental Findings of Fact, Conclusions
of Law and Judgnment of the District Court for the Eleventh Judicial
District, Flathead County. The Dern children appeal the District
court ' conclusions that there was nothing in Clifford Dern's
Separate Trust Estate with which to fund the $10,000 bequests to
each of the Dern children; that the fourth Trust Mnute constituted
a valid and enforceable anmendnent to the Dern Famly Trust; and
that Mary Dern did not breach her fiduciary duties in the
adm nistration of the Trust as trustee. The Dern children also
~appeal the District Court's valuation of the respective interests
in the Famly Bypass Trust.

Respondent Mary Dern cross-appeals fromthe May 17, 1994
Fi ndi ngs of Fact and Conclusions of Law and from the April 21, 1995
Suppl enental Findings of Fact, Conclusions of Law and Judgnent
denying her <costs and attorney's fees. We affirmin part and
reverse in part.

We consider the following issues on appeal:

L. Did the District Court err in characterizing Cifford and
Mary bern's joint bank accounts and Certificates of Deposit as part
of the Marital Trust Estate of the Dern Famly Trust?

2. Did the District Court err in determining that the fourth
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Trust Mnute was a validly executed anmendnent to the Trust

docunent ?

3. Did the District Court err in determning the parties'
interests in the Famly Bypass Trust?

We also consider the following issue on cross appeal:

4, Did the District Court err in denying Mary Dern her costs

and attorney's fees?

Factual and Procedural Backaround

Thi s appeal involves the disposition of real and personal
. property fromthe Dern Famly Trust (the Trust), a revocable living
trust, on the death of Cdifford Dern (Cifford), a settlor. The
Dern children, are Clifford's adult children from a previous
marriage. Mary Dern (Mary), is Cdifford s surviving spouse and co-
settlor and a trustee of the Trust.

At the time of Clifford's and Mary's marriage in 1976,
Cifford was 65 years of age and Mary' was 62 years of age. Each
had adult children from previous narriages.

In 1990, difford and Mary purchased the Trust docunents from
Wl liam W Thonmpson (Thonpson), an agent of American Fam |y Living
Trusts. Arerican Famly, a California corporation, had been
previously enjoined from selling trusts in the state of Washington
and Thompson's license to sell insurance had been revoked by the
state of |ldaho due to his deceitful conduct in the sale of
revocable trusts. Cifford and Mary learned of Anerican Famly
through mail solicitation.

Cifford and Mary were the settlors and initial trustees of



the Trust. difford s son, Derril, was the first successor trustee

of difford Dern.

The Trust classified property as either T"marital" or
"separate." Marital property transferred to the Trust would becone
part of the Marital Trust Estate and would go to the surviving
spouse on the death of either settlor. Separate property of either
settlor transferred to the Trust would becone part of the Separate
Trust Estate and would be distributed according to the Trust wth
any residue going into the Famly Bypass Trust. The Famly Bypass
Trust nanmed the surviving spouse as the incone beneficiary and the
surviving spouse, together wth the descendants of Cdifford and
Mary as the principal beneficiaries.

Clifford' s Separate Trust Estate provided that his real
property (which included two 160-acre parcels of tinber, one-half

of a 360-zcre parcel of tinber, and the 120-acre farm on which he

and Mary lived) to be distributed anong his four children if he

predeceased Mary. Mary owned property that was held in joint
tenancy with her two children that was never transferred to the
Trust. The Trust further provided that the trustee distribute from
Cifford's Separate Trust Estate, $10,000 to each of the Dern
children.

After the Trust was created, Cdifford and Miry transferred
five bank accounts and Certificates of Deposit to the Trust. At
the time of difford' s death, these accounts totaled $73,922.77.

On Novenber 14, 1991, difford and Mary deeded five parcels of

real property to the Trust by neans of a quitclaim deed, properly



executed and recorded Novenber 15, 1991. In addition they anended
the Trust by use of four Trust M nutes, specifying the
beneficiaries of each of the parcels of property. These properties
I ncluded the four parcels owned by Clifford and left to his
children by way of the Separate Trust Estate in the original Trust
document, and a farm acquired by Mary prior to her marriage to
difford.

The first three Trust Mnutes left Mary's farmto her two
children, Clifford s two 160-acre parcels of tinmberland to his
daughters, and one-half of the 360-acre parcel to Cifford s son.
These parcels were necessarily removed from the assets of
Cifford's Separate Trust Estate as they were specifically
bequeat hed through the Trust M nutes. These three Trust Mnutes
are not in dispute. The fourth Trust Mnute left the 120-acre
farm then occupied by difford and Miry, to Mary. The fourth
Trust Mnute was signed by Cifford alone as were the second and
third Trust Mnutes leaving Clifford' s other properties to his
children. The validity of this fourth Trust Mnute is disputed.

By the time Clifford and Mary signed the Trust M nutes
difford had been suffering from several serious health problens
for several nonths. Clifford died on Decenber 9, 1991, after
undergoing heart catheterization.

After Cifford died, Thonpson went over the Trust wth Mry
and Cifford' s children. Mary signed deeds as trustee of the Trust
conveying the real estate in the manner provided for in the Trust.

At that time she had not consulted a lawer and did not realize



that the Trust provided that Derril would succeed Cifford as co-
trustee of the Trust, and that, consequently, his signature was
required on the deeds. After she consulted an attorney, new deeds
were prepared for both Miry's and Derril's signatures. Derril
refused to sign the deeds and this litigation ensued.

The Dern children appeal the District Court's conclusion that
Cifford' s one-half interest in various bank accounts constituted
part of the Marital Trust Estate and was therefore not available to
satisfy the $10, 000 bequests. They al so appeal the District
Court's conclusion that the fourth Trust Mnute, leaving the farm
to My, was a validly executed amendnent to the Trust.

St andard of Revi ew

The standard of review of a district court's findings of fact
is whether they are clearly erroneous. Dai nes v. Knight {(1995),
269 Mont. 320, 324, 888 p.2d 904, 906 (citing Colunmbia G ain
ntern. v, Cereck (1993), 258 Mont. 414, 417, 852 p.2d 676, 678).

This Court adopted a three-part test in Interstate Production
Credit wv. DeSaye (1991), 250 Mont. 320, 820 p.2d 1285, to determ ne
whether the findings are clearly erroneous. This test provides:

First, the Court wll review the record to see if the
findings are supported by substantial evidence. Second,
I f the findings are supported by substantial evidence, we
will determne if the trial court has m sapprehended the
effect of evidence. [Ctations omtted. 1 Third, if
subst anti al evidence exists and the effect of the
evi dence has not been m sapprehended the Court may still
find that +#{a] finding is 'clearly erroneous' when,
al though there is evidence to support it, a review of the
record | eaves the court with the definite and firm
conviction that a m stake has been commtted." [Citations
omtted.]

DeSave, 820 P.2d4 at 1287. See also Daines, 888 P.2d at 906.
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The standard of review of a district court's conclusions of
law is whether the court's interpretation of the law is correct.
Carbon County v. Union Reserve Coal Co., Inc. (1995), 271 Mont.
459, 469,, 898 P.2d 680, 686. See al so Kreger v, Francis (1995s),
271 MNont.. 444, 447, 898 P.2d 672, 674; Steer, Inc. v, Departnent of
Revenue (1990}, 245 Mont. 470, 474-75, 803 p.2d 601, 603-4.

| ssue 1
Did the District court err in characterizing

Clifford and Miry Dern's joint bank accounts and

Certificates of Deposit as part of the Marital Trust

Estate of the pern Famly Trust?

The Dern children contend that Cifford' s share in the various
bank accounts and Certificates of Deposit (CDs) is a part of
Clifford' s Separate Trust Estate and is thus available for partial
satisfaction of the $10,000 bequests to each of his children. The
Decl aration of Trust distinguishes between the narital property and
the separate property of difford and Mary and provides in part:

Any marital property of Cdifford Dern and Mary R Dern

transferred to the trust shall remain narital property

after its transfer and shall be called the "marital trust
estate." . . . Either difford Dern's or Mary R Dern's
separate property transferred to the trust shall be
called the "separate trust estate" with reference to the
contributing sgettlor.

Trust, Article 1, page 1.

This definition is circular and not very helpful in
di stingui shing between narital and separate property. The sentence
i medi ately following this definition is the only further direction
given by the Trust regarding whet her property is to be
characterized as "marital" or "separate". The Trust provides:

"any 'real property' held by Clifford Dern and Mary R. Dern as
7



‘joint tenants' shall be considered ‘transmutted’ [sic] to narital
property for purposes of trust establishnent." difford and Mary
held no real property in joint tenancy. The Trust is silent as to
the treatnment of jointly held personal property.

Because the Trust is anbiguous as to the ternms "narita
property" and "separate property," extrinsic evidence is admssible
to aid in determning the settlors’ neaning of the terns and their
intent in distributing their property through the Trust. "Were an
ambi guous termis used, the intent of the parties will govern its
construction and extrinsic evidence can be used to discover that
intent." El i ngson Agency, Inc. v, Baltrusch (1987}, 228 Mont.
360, 365, 742 P.2d 1009, 1012 (quoting Adams v. Chilcott (1979),
182 Mont. 511, 517, 597 p.2d 1140, 1144). This principle applies
to the construction of both wills and trusts. Matter of Estate of
Fl asted {(1987), 228 Mont. 85, 90, 741 p.2d 750, 753; § 72-33-106
MCA.

In determning the gettlors’ intended neaning of "marital" and
"separate" property, the words should be taken in their ordinary
nmeani ng. "The words of a will are to be taken in their ordinary
and grammatical sense, unless a clear intention to use themin
anot her sense can be collected and that other can be ascertained."”
Section 72-11-302, MCA (repealed 1993). Although this statute was
repealed in 1993 it was controlling when Cifford and Mary executed
the Trust in 1990. The Trust provides sone guidance to the
interpretation of the ternms "marital" and "separate." The status

the property had before being transferred to the Trust dictated the



status it would have once it becane part of the Trust. Hence
"marital property" transferred to the Trust would becone part of
the Marital Trust Estate. Thus, the status of the bank accounts
before transfer to the Trust determnes their status within the
Trust.

The parties agree that the four Norwest accounts were joint
tenancy accounts, wth Cifford and Mary each having a one-half
Interest in the funds in the accounts before the accounts were
transferred to the Trust. The dispute as to the Norwest accounts
. arises over whether difford' s share in the accounts constituted
marital property or separate property. The fact that difford had
an equal share in the accounts does not necessarily result in
Cifford's share being characterized as separate property.

Because the Trust does not define what property constitutes
marital property or separate property, the intent of the parties to
the agreenent nust be discerned. Inits May 17, 1994 Findings of
Fact and Conclusions of Law the District Court found that:

It was the intention of difford and Mary, settlors of

the Dern Famly Trust, to allocate to "marital trust

property" all accounts and deposits which they held

jointly and to which they had both nade contributions
during their fifteen and one-half year marriage.

The District Court found and the record indicates that the
Derng treated their checking and savings accounts as narital
property. Upon difford s request, Mary retired from nursing when
they were married and thereafter helped out on the farm After

their marriage, Miry Dern's nane was placed on a savings account

and a checking account that difford had maintained with his forner



wife. At the time Mary's nanme was placed on the accounts the
savi ngs account had an approxi mate bal ance of $30, 000, and the
checking account had an approxi mate bal ance of $27,000. During the
marriage, Cifford and Mary placed funds generated from farm ng and
| ogging into the checking and savings accounts as well as into
jointly-held CbDs. They conbined the crops from both Miry's and
Cifford's farns, then sold the crops and placed the proceeds in
either a joint household checking account or a joint CD

The record clearly supports the District Court's determ nation
that Clifford and Mary regarded the Norwest accounts as marital
property throughout their marriage, including the point at which
the accounts were transferred to the Trust. As such these accounts
becanme part of the Mrital Trust Estate.

There is a dispute over whether Cifford' s interest in the
VWhitefish Credit Union account should be <considered narital
property or separate property. The parties also disagree as to
whet her that account was held in joint tenancy or as tenants in
common. However, since the Trust does not nmandate that personal
property held in joint tenancy becone part of the Mrital Trust
Estate, or that personal property held as tenants in common becone
part of the Separate Trust Estate, the type of cotenancy is not
dispositive as to the characterization of Cifford s interest in
the Witefish account. cf.Clark v. Clark (1963}, 143 Mont. 183,
387 p.2d 907 (holding that a joint interest is not necessarily
limted to the estate of joint tenancy).

The District Court found that the circunmstances surrounding
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the opening and use of the Witefish account indicated that it was
a joint account to be treated as marital trust property. The
source of the initial deposit was crop proceeds generated from both
Cifford's and Miry's farms.  The bank issued the passbook and
nonthly statements of account in both Cifford s and Mary's nanes.
The District Court's conclusion that this account was marital
property before transfer to the Trust, and thus part of the Marital
Trust Estate, is correct.

Accordingly, we affirm the D strict Court's conclusion that
Cifford' s interest in both the Norwest accounts and the Witefish
account was part of the Marital Trust Estate as opposed to the
Separate Trust Estate and therefore unavailable to fund the $10, 000
bequests to the Dern children.

|ssue 2
Did the District Court err in determning that the
fourth Trust Mnute was a validly executed anendnent to

the Trust docunent?

The fourth Trust Mnute allocated the 120-acre farm and the
farm equi pment to Mary upon Cdifford s death. This Trust Mnute
was signed by Cdifford alone. The Dern children contend that this
fourth Trust Mnute was not a validly executed anendment to the
Trust.

The provisions of the Trust pertinent to this issue are as
foll ows:

Maj or nodifications of your trust shoul d be
acconpl i1 shed through formal anmendnents, many of the m nor
actions you wsh to take can be acconplished through your

Trust M nutes.

Trustee Instructions, page 2.

11



Amrendment During Settlors' Lives: difford Dern and Mary
R. Dern acting together may at any time during their
joint lives anmend any of the terns of this trust by a
witten document delivered to the trustee or including
such amendnent in the M nutes of Trust. [ Emphasi s
added. ]

Trust, Article 2, page 3.

Attention Trustees and Successor Trustees: This is a
record of the Dern Famly Trust, referred to as Trust
M nut es. These Trust Mnutes are instructions to

successor trustees on the distribution desires of
difford Dern and/or Mary R Dern. Each item included
bel ow, provided each is sisned and dated by the Settlors,
constitutes an inportant element of this revocable livina
trust, established on Decenber 22, 19809. [ Emphasi s
added. ]

Trust Mnutes, page 1.

It is black-letter law that in the construction of an

instrument, ©"[wlhere there are several provisions or particulars,
such a construction is, if possible, to be adopted as wll give
effect to all." Section |-4-101, MCA. Moreover, the provisions of

the Trust control as to the requirenments for nodification. See §
72-33-403, MCA; Hauseman v. Koski (1993), 259 Mont. 498, 501, 857
P.2d4 715, 717.

It is undisputed that the gsettlors are difford and Mary. W
assume, w thout necessarily agreeing, that the fourth Trust Mnute
was a mnor nodification of the Trust and the Trust could, thus, be
amended, through the Trust M nutes. Reading all of the above
provi sions together so as to give effect to all, as required by §
[-4-101, MCA, it is clear from the Trustee Instructions that to
amend the Trust, the settlors, Cdifford and Mary, were required to

act together and that, from the instructions to the Trust M nutes,

~both settlors were required to sign and date any such Trust M nute.

12



This is the only interpretation of the Trust |anguage that wll
give effect to all of the above provisions. To the contrary,
ignoring the requirement for both settlors' signatures set forth in
the instructions to the Trust Mnutes, would violate § |-4-101,
MCA, by failing to give any effect to that provision in the Trust.

We conclude that the fourth Trust Mnute was invalid and the
proposed anmendnent to the Trust was not acconplished on Cifford' s
purported signature alone. Therefore, the 120-acre farm continued
as part of Cifford s Separate Trust Estate and at his death the
120-acre farm becane the property of the Dern children as provided
in Article 3 of the Trust. Accordingly, we reverse the trial court
on this issue and remand for further proceedings.

In reaching this conclusion, we acknow edge that it is
i nconsistent that Trust Mnutes one, two and three, each of which
contain only one of the settlor's signatures, have, |ikew se, not
al so been invalidated. The short answer to this anomaly is that
the parties only chose to litigate the fourth Trust Mnute and that
is the only Trust M nute at issue here. Moreover, we are not
inclined to speculate on why the other three Trust Mnutes were not
chal | enged. The fact is they were not, and it would be inproper
for us to address and decide matters not appeal ed.

|ssue 3

Did the District Court err in determning the
parties' interests in the Famly Bypass Trust?

The Trust contained a Famly Bypass Trust. The incone
beneficiary of the Famly Bypass Trust is the surviving spouse and
the principal beneficiaries are the surviving spouse and Cifford's
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and Mary's descendants. The District Court found that due to the
l[itigation between the parties the admnistration of the Famly
Bypass Trust was "immnently inpractical” and that the Fam |y
Bypass Trust should be termnated and properly allocated to the
Trust beneficiaries.

The Fami |y Bypass Trust was to be funded by property allocated
to it by the settlors, by the remainder of the deceased spouse's
Separate Trust Estate, and by the remainder of the deceased
spouse's interest in the Mrital Trust Estate. At the tine of
Cdifford s death the settlors had not allocated any property to the
Fam |y Bypass Trust. In addition, Cifford specifically bequeathed
all of the property held in his Separate Trust Estate to his
children, thus there was nothing left in his Separate Trust Estate
to fund the Fam |y Bypass Trust. Therefore, the remai nder of
Cifford s interest in the Marital Trust Estate was the only source

of funds in the Fam |y Bypass Trust.

The Dern children appeal the District Court's conclusion
that the funeral expenses should be deducted from Cifford s share
of the Marital Trust Estate and claim that the expenses should be
deducted from the entire Marital Trust Estate, thereby |eaving nore
funds to roll over to the Fam |y Bypass Trust.

The Trust provides:

The trustee may, in the trustee's reasonable discretion,
pay from the trust estate the deceased spouse's debts,
| ast illness and funeral. costs, and expenses of
admnistration for this trust and the deceased spouse's
probate estate. The trustee may allocate the paynent of
t he deceased spouse's debts to the deceased spouse's
interest in the marital trust estate and the deceased

spouse's separate trust estate as the trustee determ nes
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in the trustee's reasonable discretion. [ Emphasi s
added.]

Trust, Article 3, page 4.

The Trust clearly provides that the trustee should pay the
funeral costs from the "trust estate.” \hile the Trust provides
that the deceased spouse's debts may be allocated to the deceased
spouse's Marital Trust Estate or Separate Trust Estate, it does not
allow this option for funeral expenses. The Trust distinguishes
between debts and funeral expenses in the first sentence of the
above provision for deceased spouse's expenses. The next sentence
gives the trustee discretion to allocate only the deceased spouse's
debts, not funeral expenses, to the deceased spouse's Marital Trust
Estate or Separate Trust Estate. Contrary to the District Court's
finding that the second sentence is the nore specific provision and
shoul d therefore control, we hold that, as to funeral expenses, the
first sentence is the nore specific and, thus, the controlling
provision. Therefore, the funeral expenses should be deducted from
the entire Trust estate. The only funds available in the Trust
estate are the funds in the Marital Trust Estate, and therefore the
funeral expenses nust be deducted from the Marital Trust Estate.
~The funeral expenses nust be deducted before allocation of the
Marital Trust Estate into Clifford' s and Mary's separate interests.

The District Court correctly subtracted the funeral expenses
from the entire Marital Trust Estate rather than from difford's
interest in the Marital Trust Estate in its supplenental conclusion
of law no. 3. The District Court inexplicably deducted the funeral
expenses from Cifford's interest in the Mrital Trust Estate in
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its supplemental findings of fact no. 10. Supplenental finding of
fact no. 10 is inconsistent with supplenental conclusion of |aw no.
3, which is controlling on this question of interpretation.

In determning the anount of noney in the Fam |y Bypass Trust
It becones necessary to determne Clifford' s "interest” in the
Marital Trust Estate upon his death. As set out above, the Marital
Trust Estate, totalling $73,922.77, consisted of both the Norwest
bank accounts and CDs and the VWitefish bank account. The funeral
expenses of $4,855 nmust be deducted fromthis amount |eaving a
total of $69,067.77 in the Marital Trust Estate. Mary's costs of
bringing this suit and attorney's fees will be deducted from this
amount as explained below. After this deduction, the Marital Trust
Estate nust be divided into the surviving spouse's interest and the
deceased spouse's interest.

The Trust fails to elaborate on how to determ ne respective
"interests" in the Mrital Trust Estate upon the death of one of
the settlors. The District Court, finding that the Norwest
accounts were all held in joint tenancy, apportioned half of the
value in these accounts to Cifford' s interest in the Marital Trust
Est ate. This apportionment is correct because in Mntana, joint
tenants are entitled to equal shares of joint property, absent
proof to the contrary. Section 70-1-307, MCA; Stapleton v. First
Sec. Bank (1983), 2.07 Mont. 248, 256, 675 P.2d 83, 88, appeal after
remand 711 p.2d 1364 (remanded to allow the District Court to
consi der evidence of Stapleton's equitable interest in the proceeds

of the sale of her hone as part of the proof to rebut the
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presunption that as joint payee on checks issued for the sale price
of the home she was entitled to one-half or nore of the anmount of
t he checks).

The Dern children concede that Clifford's interest in the
Norwest accounts is a one-half interest. Because neither party
offered evidence to rebut the presunption of equal shares, the
District Court's holding that difford had a one-half interest in
the Norwest accounts is correct.

In its April 21, 1995 Supplermental Findings of Fact,
Concl usions of Law and Judgnent, the District Court concluded that
Cifford and Mary held the Witefish account as tenants in comon
and consequently apportioned Cdifford s interest in the account
according to contribution. The District Court had reached a
different conclusion in its May 17, 1994 Findings of Fact and
Conclusions of Law, wherein the court' concluded that all of the
bank accounts, including the Witefish account, were held in joint
tenancy. Notwi thstanding this discrepancy, the District Court
accurately apportioned the Witefish account according to
contribution. The District Court's inconsistency in defining the
cotenancy status of the Witefish account is irrelevant because the
cotenancy status of the Whitefish account does not dictate the
manner of apportionnment of the Witefish account into Cdifford's
and Mary's respective interests.

It is presuned that shares of cotenants are equal, whether
they be tenants in comon or joint tenants. 20 2Am.Jur. 2d

Cotenancy and Joint Ownership § 127 .{1%95); Poeppi ng v. Monson
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{1960), 138 Mont. 38, 47, 353 p.2d 325, 330 (citing Ivine V. Hardy
(1947), 120 Mnt. 35, 40, 179 p.2d 745, 747-48 (overruled on other
grounds)). This presunption is not conclusive but is subject to
rebuttal and may be rebutted by parol evi dence. 20 Am.Jur. 2d
Cotenancy and Joint Owmnership s§ 127 (1995); DM v. DA (Al aska
1994), 885 p.2d4 94, 96. See Lawrence v. Harvey {(1980), 186 Mont.
314, 322-24, 607 p.23 551, 556-57. Furthernmore, our decision in
Stapleton (adhering to the presunption of equal shares in joint
tenancy property absent evidence to .the contrary), follows the
traditional approach to division of interests of all cotenancies
and is persuasive here.

QO her states have applied the "equal share presunption ruler"
to tenancies in conmon. In RM., the plaintiffs rebutted the
general presunption of equal shares between tenants in conmon by
denonstrati ng unequal contribution to equity in real property.
There the court found that this evidence created a presunption that
they intended to share property in proportion to their respective
contributions and was enough to rebut the general presunption of
equal shares. D.M., 885 p.2d at 97-98. The court held that if the
parties intend to hold a tenancy in comon in a particular
proportion or if an intent to determne proportion by a particular
met hod can be discovered, this intent controls over the equal share
presunption rule of cotenancy. D.M., 885 p.2d at 97. Nonetheless,
the court recognized that the conmon [aw presunptions concerning
the respective interests of tenants in common where one contributes

"unequally to the purchase price are not applicable where the
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rel ationship between the parties indicates that one might have
intended to make a gift to the other. D.M., 885 p.2d at 97 (citing
People v. Varel (II1l. 1332), 184 N.E. 209, 211; Wod v, Collins
(Al aska 1991), 812 P.2d 951, 956). In Mood, the court held that
where the parties cohabit and share an intimate relationship, it is
nore likely than otherwise that one party may contribute nore of
t he acquisition or upkeep costs and still expect only an equal
share of the property. MWéod, 812 P.2d at 956. The court in Wood
went on to state that the court nust still find, however, that it
was in fact the intent of the party making the excess contribution
to confer it on the other party as a gift. \éod., 812 p.2d at 957.

Al t hough the above cases involved division of real property
held as tenants in comon, the sane principles pertain to a bank
account held as tenants in comon. This Court has held that while
joint bank accounts have special attributes not applicable to all
jointly held property, a joint bank account is otherw se subject to
the sane rules as other joint tenancies. Casagranda v. Donahue
(1978}, 178 NMont. 479, 483, 585 p.2d 1286, 1288. As the standard
rules of joint tenancies apply to jointly held bank accounts, by
anal ogy, the standard rules of tenancies in comon should apply to
bank accounts held as tenants in common.

As the above decisions indicate, including the Montana
decision in gtapleton, the general rule of equal shares in
cotenancies nmny be rebutted by evidence such as unequal
contribution. The burden of proving that an account is owned other

than equally between cotenants rests with the party asserting such
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claim. Purma v. Stark (Kan. 1978), 585 P.2d 991, 993. The Dern
children alleged that a greater amount of the funds in the
Whitefish account was attributable to the crop proceeds from

Cifford's land than from Mary's | and. However, as the decisions

in D.M, and Wods indicate, unequal contribution will not always be
enough to rebut the presunption of equal shares. Wher e cotenants
are related or cohabit and intend to confer equal shares as a gift
to the other cotenant despite unequal contribution the property
nmust be divided in equal shares.

Here, the Dern children rebutted the general rule of equal
shares through evidence of unequal contribution. Although difford
and Mary were nmarried and cohabited, Mary presented no evidence
that Cdifford clearly intended to confer more than her interest in
the Wiitefish account as a gift. A though the Wiitefish account
was used as a joint account and the District Court held, and this
Court holds, that the VWhitefish account was marital property, it
does not necessarily follow that Cdifford intended to confer on
Mary any nore than her contribution upon distribution of the
account through the Trust. In fact, as marital property, the
Wi tefish account becanme part of the Marital Trust Estate which
would be divided into Cifford' s interest and Mary's interest upon
the death of difford. The transfer of the Witefish account to
the Trust which became part of the Marital Trust Estate, indicates
that Cifford did not intend to confer his excess contributions
upon Mary as a gift, but rather intended his share of the Witefish

account to fund the Marital Trust Estate, Which would eventually be
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di vided between the surviving spouse's share and the Famly Bypass

Trust.

Because the evidence does not clearly prove that difford
intended to confer his excess contribution to the Wiitefish account
on Mary as a gift, the exception to the unequal contribution rule
(rel atives/spouses giving equal interest as gift), does not apply
in this situation. Therefore the Dern children successfully
rebutted the general rule of equal interests in a cotenancy and the

District Court did not abuse its discretion in apportioning the
Wiitefish account according to contribution.

Before apportioning the Whitefish account between Cdifford's
share and Mary's share, appropriate deductions from the account nay
be necessary to satisfy the funeral expenses, costs, and attorney's
f ees. After these deductions, if any, sixty percent of the
remai nder of the account should be apportioned to Cifford' s
interest in the Marital Trust Estate and forty percent of the
remai nder should be apportioned to Mary's interest in the Mrital
Trust Estate as held by the District Court.

Accordingly, we hold that the District Court's conclusions
regarding the specific nonetary values of difford s and Mary's
interests in the Norwest and Witefish accounts in its supplenental
findings of fact nos. 8 through 11 and supplemental conclusion of
law No. 3 nust be anended to reflect the deductions to be taken
from the entire Marital Trust Estate for funeral expenses, costs,

and attorney's fees.
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|ssue 4

Did the District Court err in denying Mary Dern her
costs and attorney's fees?

Mary appeals the District Court's failure to award her costs
and attorney's fees. Ceneral ly each party to a lawsuit pays its
own costs and attorney's fees. Absent a contractual agreenent or
statutory provision, the prevailing party in a civil action is not
entitled to recover attorney's fees. Thompkins v. Fuller {1983),
205 Mont. 168, 186, 667 P.2d 944, 954.

This is a case where contractual provisions govern the
awarding of costs and fees. The Trust provides in Article 3 that
the trustee may pay from the trust estate the "expenses of
admnistration for this trust . . . v Additionally, § 72-33-631,
MCA, provides that "[a] trustee is entitled to the repaynent out of
the trust property for . (1) expenditures that were properly
incurred in the admnistration of the trust

The Dern children and the District Court rely on § 25-10-
103,  MCA for the proposition that inposition of costs is
discretionary with the court. However, § 25-10-103, MCA, applies
only to situations in which costs are not otherw se provided for.
In the present situation, costs are 'provided for in the Trust.
Therefore, the District Court did not have discretion to apportion
the costs between the parties and the Court's order refusing costs
is incorrect. (May 17, 1994 Finding of Fact M. 30 and Concl usion
of Law No. 7; April 21, 1995 Supplenental Finding of Fact No. 15
and Conclusion of Law No. 2.)
The costs of bringing this suit were a necessary expense of
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adnmini stering the Trust. perril Dern, as co-trustee, refused to
sign quitclaim deeds conveying the various properties left to the
beneficiaries through the Trust M nutes. As a result of Derril's
intransigence, Mary initiated this litigation.

Furthernmore, attorney's fees should be included in the costs
of admnistering the Trust. Section 72-33-631, MCA, allows for
repayment of expenditures incurred by the trustee in the
adm nistration of the Trust. Section 72-33-631 wag adopted in 1989
and patterned after California Probate Code § 15684 (1987). The
California decisions interpreting this code provision indicate that
reasonable attorney's fees are considered a necessary and
reasonable expense of administering a trust where they were
incurred in connection with defending or maintaining the Trust.
Met zenbaum v. Metzenbaum (Cal. 1953), 252 Pp.2d 31, 34; In re
Spencer's Estate (Cal. 1937), 63 P.2d 875, 876. Additionally, a
trustee is entitled to reinbursenent out of the trust estate.
Bi xby . Hotchkis (Cal. 1943), 136 p.2d 597, 601. The California
Court of Appeals recently held that it is proper to allow certain
ordinary attorney's fees as adm nistrative expenses of a trust, but
not extraordinary fees associated with a professional trustee's
breach of fiduciary duties:

absent evidence of fraud or self-dealing, it seens

reasonable to allow conpensation for services relating to

trust assets which were properly nanaged, denyi ng

conpensati on only for those assets  which wer e

adm ni stered negligently or in breach of trust.

Matter of Estate of Gunp (Cal.Ct.App. 1991), 2 Cal.Rptr.2d 269,
279.

The District Court's conclusion that Mary did not breach her
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fiduciary duties as trustee is supported by substantial evidence
and will not be overturned. The attorney's fees incurred by Mary
were necessary to fulfill the Trust purpose and as such constitute
expenses of adm nistration.

Including attorney's fees as an expense of admnistering the
Trust is further buttressed by this Court's holding that "expenses"
as used in § 72-12-206, MCA (1979), (determning fees and expenses
of contested wlls and probate), enconpassed attorney's fees as
part of the expense of the proceedings-to confirm the probate of a
will. Mtter of Estate of Widner (1981}, 192 Mnt 421, 425, 628
P.2d 285, 287.

Finally, this Court nust ascertain fromwhich part of the
Trust to deduct the costs and attorney's fees. Article 3 of the
Trust indicates that the expenses of admnistration should be paid
out of the "trust estate" wthout further specification. Because
the Trust does not specify that these expenses should be deducted
from the deceased spouse's Marital Trust Estate or Separate Trust
Estate as it does for the debts of the deceased spouse, the "trust
estate" should be read to signify the entire Trust estate. Because
the individual properties have been specifically bequeathed, the
Marital Trust Estate is the only source of funding in the Trust
estate. The attorney's fees and costs should therefore be deducted
fromthe entire Marital Trust Estate before it is divided into
Cifford's and Mary's interests.

Accordingly, we remand to the District Court to redetermne

‘the distribution of the Famly Bypass Trust after the costs and
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attorney's fees have been deducted from the total Marital Trust
Estate. The funeral expenses nust also be deducted from the entire
Marital Trust Estate. After these deductions, the Marital Trust
Estate should be divided into Mary's interest and Clifford's
interest. Mary's interest in the Marital Trust Estate will consist
of one-half of the renmaining interest in the Norwest accounts and
forty percent of the remaining interest in the Witefish account.
Cifford s interest in the Marital Trust Estate, consisting of one-
half of the remaining interest in the Norwest accounts and sixty
percent of the remaining interest in the Witefish account wll
pass into the Famly Bypass Trust. The Famly Bypass Trust mnust be
reval ued according to the above considerations.

Concl usi on

We affirm the District Court's holding that Clifford's
interest in the Norwest accounts and the Witefish account
constituted "nmarital property" and was therefore wunavailable to
fund the $10,000 bequests to the Dern children.

We reverse the District Court's holding that the fourth Trust
M nute, namng Mary as the Trust beneficiary of the 120-acre farm
was a valid amendnent to the Trust.

W reverse the District Court's determnation that Mry was
not entitled to costs and attorney's fees and we remand for a
redetermnation of the Fam |y Bypass Trust after funeral expenses,
costs and attorney's fees have been deducted from the entire
Marital Trust Estate in conformty with this opinion.

Affirmed in part, reversed in part and remanded for further
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proceedi ngs consistent with this opinion.
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Justice Janes C. Nelson specially concurs.

Gven the facts of this case, it is appropriate to nake a

further observation. If nothing else, our decision here should
serve as a warning of the pitfalls of the "canned," "fill in the
blanks," ‘"one size fits. all” trust instrunents that are

I ncreasingly being sold to unsuspecting nenbers of the public,
particularly senior citizens, by salesnen, many of whom have no
professional qualifications whatsoever and some of whom are little
better than scam artists.

In this case, the salesman, WIIliam W Thonpson, was not
licensed to practice law, he had no legal training; and he was, in
all probability, unlawfully practicing law in this State in
violation of Title 37, Chapter 61 of the Mntana Code. He was,
quite properly, ridden out of the states of Washington and [daho on
a rail for deceitful, manipulative and unscrupul ous conduct.
Unfortunately, he got off the train in Mntana.

According to the record, over a five-year period, Thonpson
sold approximately 200 living trusts in |daho, Washington and
Montana. The price of the living trust sold to the Derns was over
$2,000. After Thonpson sold the Derns their trust, his enployer,
Anerican Famly Living Trust, was dissolved.

The Trustee Instructions, anong other things, tout the trust
instrunent sold to the Derns in the follow ng glow ng, folksy
terms:

Deciding to avoid probate, the costly process of
court supervised admnistration of your estate, and the

| ong delays and unwanted publicity associated wth
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Justice W WIIliam Leaphart, dissenting.

| dissent fromthe conclusion reached in Issue 2 regarding the
validity of the bequest of the famly farm via the fourth nTrust
Mnute." | disagree that we should allow the narrow instructional
| anguage found only in the Trust Mnutes to control the nmethod of
amendnent of the Trust and defeat the settlors’ intent where the
anmendment provi sions throughout the Trust are anbiguous.

Article 2 of the Trust provides for anendment to the Trust
through the Trust M nutes. The Trust Mnutes, as noted in the
"Trust Summary,"” are an informal means of amending the Trust and
direct the settlors to "sinply include in the mnutes" the
settlors' desires so "successor trustee can give effect. . v
The instructions in the Trust Mnutes indicate that the Mnutes
should be signed by both settlors.

On the other hand, Article 2 of The Trust provides:

GAifford Dern and Mary R Dern acting together may at any

time during their joint lives anmend any of the terms of

this trust by a witten document delivered to the trustee

or including such anmendnent in the Mnutes of Trust.

(Enphasi s added.)

Wiile acknowl edging that the Mnute instructions enploy
narrower |anguage than the anendnent directions in the Trust
docunment itself, the Trust nmust be construed as a whole to give
effect to the settlors' intent. Wien construction questions cannot
be resolved by reference to a clause alone, the court nay exam ne
the entire trust instrument to determne the creator's intent and

purposes, and in sone cases apply statutory or court rules of

29



construction. Bogert, Trusts and Trustees § 182 (24 ed. 1979).
Al though statutory rules exist for the proposition that where
gener al and particul ar provisions of an instrunent are
inconsistent, a particular intent will control, § [-4-103, MCA the
conflicting provisions in this Trust are not inconsistent, but
merely ambiguous. In interpreting anbiguous terns of a contract to
determne the intent of the parties, particular clauses are
subordinate to its general intent. Section 28-3-307, MCA
Therefore, the "acting together" |anguage controls the nethod of
amendment .

From the handwiting on the Trust document and the Mnutes it
Is evident that Cifford and Mary were acting together when they
anended the Trust via the Mnutes. On page 4 of the Trust, Article
3, the paragraph allocating four parcels of land to difford's
children, including two 160-acre wooded parcels, one-half of the
360-acre parcel of tinber land harvested by Cifford and his son,
and the 120-acre farm at issue, is crossed out with an nx v The
marginalia states, "See Mnutes" and both Cdifford's and Miry's
initials appear in the nargin.

The first Trust Mnute gives Miry's property to her two
chil dren. It is signed by Mary and dated Novenber 14, 1991. The
following two Mnutes give each of difford s children a separate
parcel of property. These Mnutes are signed by Cifford and dated
Novenber 14, 1991. The last Mnute gives the 120-acre farm which
is in dispute, to Mary. It is signed by Cifford Dern and dated
November 14, 1991. Al of the Mnutes were signed by either Mry
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or Cifford Dern on the sane day. The marginalia in Article 3 of
the Trust is dated Novenber 15, 1991, and initialed by both Mary
and difford Dern. These facts alone indicate that difford and
Mary were acting together when they anended the Trust.

Because the instructions in the Trust Mnutes (requiring both
settlorsg’ Signatures) differ from the |language in Article 2 of the
Trust (requiring that the settlors "act together"), there is an
anbiguity within the Trust docunment as to how the Trust may be
amended. Theref ore, extrinsic evidence nmay be examned to
determne the intent of the parties to the Trust. El I'i ngson
Agency, Inc. v. Baltrusch (1987), 228 Mount. 360, 365, 742 Pp.2d
1009, 1012.

Thonpson, who sold the Trust to the Derns, was asked to cone
to the Dern Farm for the purpose of making the amendnents to the
Trust. Be instructed the Derns to nake the anmendnents via the
M nutes and assisted Cifford Dern in witing out the property
descriptions in the Mnutes.

The Derns signed the Mnutes one after the other in each
other's presence and in the presence of and upon the instruction of
their trust advisor, Thonpson. The Derns del eted the original
all ocation of properties in the Trust docunent the next day in
Thonpson's presence. Both Cifford and Mary initialed and dated
the deletion and the nmarginalia which read "See Mnutes." The
District Court was correct in holding that the Trust could be
nodi fied by the settlors acting together through the use of the

Mnutes as called for in Article 2 of the Trust. The above facts
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indicate that the tw settlors were, in fact, "acting together"
when they anmended the Trust via the Mnutes.

In conclusion, | find it extrenely curious that the Court
turns a blind eye to the fact that, although all four Trust M nutes
were signed by only one settlor, the first three mnutes were
honor ed. Nevertheless, this Court invalidates the fourth mnute
for the reason that it does not contain both signatures.
Apparently the Court reads the Trust as requiring that every fourth
mnute be signed by both settlors.

r would affirmthe District Court's conclusion that the fourth

Trust Mnute was validly executed.

Justice

Justices Wlliam E. Hunt, Sr. and Terry N Trieweiler join in the
foregoi ng dissent.

32



