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Justice Terry N Trieweiler delivered the opinion of the Court.
The petitioner, Vernon Kills On Top, was convicted of robbery,
aggravated kidnapping, and deliberate homcide followng trial by
jury in the District Court for the Sixteenth Judicial District in
Custer County on August 6, 1988. On Septenber 8, 1988, he was
sentenced to forty years in the Mntana State Prison for robbery,
and death for the kidnapping and hom cide convictions. Hi s

conviction was appealed to this Court and affirnmed in Staev. Vernon
Kills On Top (1990), 243 Mont. 56, 793 P.2d 1273, cert denied {1991), 501

U S. 1259.
On February 19, 1992, the petitioner filed a petition for

postconviction relief pursuant to § 46-21-101, MCA, in the sane

District Court in Custer County. In that petition, he clained
fifteen separate grounds for relief. Al'l but part of one claim
were dismssed by the District Court by summary judgnent. Part of

the petitioner's second clam whi ch was not dism ssed by summary
judgnment was denied after an evidentiary hearing. In addition, the
petitioner's notion to anend clainms 2 and 11 and add claims 16-18,
and his notions for investigative assistance, |eave to conduct
di scovery, and a court-appointed psychiatrist, were all denied.
The District court al so deni ed petitioner's not i on for
reconsi deration.

Vernon Kills On Top appeals from the District Court's orders
whi ch denied his anended petition for postconviction relief and his

notion for reconsideration. W affirmthe District Court in part,




reverse in part,

proceedi ngs consistent wth

The issues presented on appeal

1. Dd the District Court

the opportunity to anmend his petition for

2. Did the District Court

the opportunity to present

and remand to the District

err

err

evi dence at

Court for further

this opinion.

are as foll ows:

when it denied the petitioner

postconviction relief?
when it denied the petitioner

a hearing in support of all

but one of his claims that he received ineffective assistance of
counsel ?

3. Did the District Court err when it held that nine of the
petitioner's claims were barred by the doctrine of resjudicata?

4, Is the inposition of

conviction for

di sproportionate to the petitioner's conduct

violation of

States Constitution, and Article

the Eighth and Fourteenth Amendnents

the death penalty based on a

aggravat ed ki dnapping and deliberate hom cide

and therefore in

to the United

I, Section 22, of the Montana

Constitution, when the petitioner was not personally involved in
and not present when injuries were inflicted which caused the
victims death?

5. Did the District Court err when it denied five of the
petitioner's clains based on the procedural bar found at
§ 46-21-105, MCA, Dbecause they were not previously raised on
appeal ?

PROCEDURAL  BACKGROUND

The petitioner, Vernon Kills On Top, raised the follow ng

grounds in his original petition for postconviction relief:




L. The District Court |acked jurisdiction over a homcide
conmtted in the state of Wom ng.

2. The petitioner received ineffective assistance of counsel
prior to trial, during trial, in the sentencing phase of his
prosecution, and on appeal from his convictions for robbery,
aggravat ed ki dnapping, and deliberate hom cide.

3. The Di strict Court i nproperly excl uded evi dence
pertaining to Diane Bull Coming's participation in the crimes for
whi ch he was convi cted.

4, The jury which convicted him was inproperly influenced
when the deputy clerk of court and bailiff wore badges which urged
"Take a bite out of crime.”

5. The District Court erred when it refused to instruct the
jury regarding |esser included offenses, including ordinary
ki dnappi ng.

6. The District Court erred when it instructed the jury
regarding the effect of intoxication.

7. The District Court erred when, at petitioner's sentencing
hearing, it considered evidence of prior crimnal charges which had
been dism ssed and convictions which had been obtained wthout the
benefit of defense counsel.

8. The sentencing hearing was unfair because it was based on
a biased report from an uninforned and hostile probation officer.

9. The District Court erred when it considered petitioner's

failure to testify in making its sentencing determ nation.



10. The District court failed to adequately consider
mitigating evidence before inposing the death sentence.

11. Hei nous acts of others were inproperly attributed to the
petitioner as aggravating circunstances in support of the death
penalty in violation of the Eighth and Fourteenth Anendnents to the
United States Constitution, and Article Il, Section 22, of the
Montana Constitution.

12. I mposition of the death penalty for aggravated ki dnapping
I's unconstitutional.

13. The District Court violated individualized punishment
notions central to the Eighth and Fourteenth Amendnents when it
sentenced the petitioner to death under the circunstances in this
case.

14. The Montana Suprenme Court's independent review of the
petitioner's sentence was flawed by its erroneous assunption of
aggravating facts and its disregard for other mtigating facts.

15. Based on the facts in this case, inposition of the death
sentence was disproportionate, cruel, and unusual punishment.

On March 18, 1992, prior to any responsive pleading by the
State of Mntana, the petitioner noved to anmend his petition to
include allegations that his counsel had been ineffective based on
political interests which were in conflict with his defense of the
petitioner and based on his failure to cite authorities to the
District Court.

The State of Mntana, in its response to Vernon Kills On Top's

amended petition, affirmatively alleged that claims 1, 4, 5, 9-11,



and 13-15 were barred by the doctrine of resjudicata;and that claims

3, 6-8 and 12 were procedurally barred based on § 46-21-105(2),
MCA. On March 30, 1992, the State noved for partial judgnent on
the pleadings based on those affirmative defenses. The State also
sought dismssal of all but part of the petitioner's claim that he
received ineffective assistance of counsel as a matter of law.  The
State conceded that petitioner's claim that he was denied the right
to testify could only be resolved after an evidentiary hearing. On
May 6, 1992, the District Court issued its notice that based on
information subnmitted by the parties in support of and in
opposition to the State's notion, which was in addition to that
information included in the pleadings, the State's notion was
converted to a notion for partial summary judgment pursuant to
Rule 56, M.R.Civ.P.

On June 30, 1992, the District Court entered an order in which
it set July 15 as the deadline for proposing anendnents to the
petition. The petitioner's proposed anendnents to his petition
were filed on July 14.

On March 30, 1993, the District Court granted the State's
notion for partial summary judgment. It concluded that clainms 1,
4, 5 9-11, and 13-15 were barred by the doctrine of resjudicata, and
that clainms 3, 6-8, and 12 were procedurally barred pursuant to
§ 46-21-105{2}, MCA It further concluded that all of petitioner's
claims regarding ineffective assistance of counsel |acked nerit as
a matter of law, except for that claimin subparagraph (h) of

claim 2 to the effect that the petitioner was denied the



opportunity to testify at his sentencing hearing. The District
Court granted a hearing at which the parties were allowed to
present evidence regarding the nerits of claim 2(h). However,
following that hearing, the District Court found that the
petitioner had been infornmed of his right to testify and
voluntarily chose not to do so. The court concluded that that
decision was binding on his counsel.

On February 10, 1994, judgnent was entered against the
petitioner and in favor of the State regarding all clains made by
the anended petition for postconviction relief. On March 14, 1994,
the petitioner's notion for reconsideration was denied.

Specific facts which served as the basis for the petitioner's
conviction and his sentence to death will be discussed where
appropriate to the issues we now consider.

STANDARD OF REVIEW

W review district court orders granting sumrary judgnment, as

we do district court conclusions of law, to determne if they are

correct. State v. Qullivan {1994), 266 Mnt. 313, 318, 880 P.2d 829,

832.

W review a district court's findings of fact to determne
whether they are clearly erroneous. State v. Bower (1992}, 254 Mont.
1, 7, 833P,2d 1106, 1110.

We review a district court's denial of a notion to anmend the
pleadings to determne whether the court abused its discretion.

Porter v. Galarneau (1996), 275 Mnt. 174, 188, 911 P.2d 1143, 1151-52,



United Methodist Church y. D.A. Davidson, Inc. (1987) , 228 Nont 288, 292, 74 1

P.2d 794, 797.
SSUE 1

Did the District Court err when it denied the petitioner the
opportunity to amend his petition for postconviction relief?

On June 30, 1992, the District Court entered an order in which
it set July 15, 1992, as the deadline for proposing any further
amendnents to the petition for postconviction relief. On July 14,
1992, within the deadline set by the court, Ver non proposed
amendnments to his clains 2 and 11, and proposed addi ng cl ai s
16-18. On March 30, 1993, the District Court denied Vernon's
notion to amend his postconviction petition based on its
determination that "the proposed anendnents would be futile.”

In his motion to.amend his pleadings, Vernon sought to anend
claim 2(b) to allege that his trial attorney was ineffective
because he failed to investigate and discover Diane Bull Comng's
prior acts of violence against nen and acts of prostitution, and
because he failed to obtain a psychiatric evaluation for Vernon.
He sought to amend claim 11, regarding the required mental state
for inmposition of the death penalty, by adding reference to
§ 45-2-302, MCA .

Proposed claim 16 sought the opportunity to allege newy
di scovered evidence based on the affidavit of Diane Bull Coming in
whi ch she questioned whether Vernon had actually consented to kill

the victim Caim 17 sought to allege nultiple violations of Brady

v. Maryland {(1963), 373 U. S. 83, including the State's failure to



disclose Diane's allegation that she had been raped by a Custer
County jailer, and other evidence that the victim had been
mutil ated by Diane. Finally, proposed claim 18 alleged a
cumul ative denial of due process based on all the circunstances
alleged in previous clains.

A petition for postconviction relief is civil in nature. State
v. Black (1990),245 Mont. 39, 43, 798 P.2d 530, 532; Coleman v. Sate

(1981), 194 Mont. 428, 433, 633 P.2d 624, 627. Therefore, in nost
instances the Mntana Rules of Gvil Procedure apply. In this
case, because the postconviction relief statute does not specify a
procedure for the anendnment of a postconviction petition, we wll
apply Rule 15(a), MR Gv.P. That rule provides:
A party may anmend the party's pleading once as a
matter of course at anytinme before a responsive pleading

is served or, if the pleading is one to which no
responsive pleading is permtted and the action has not
been placed upon the trial calendar, the party my so
amend it at any time within 20 days after it is served.
O herwise a party may anend the party's pleading only by
| eave of court or by witten consent of the adverse
party; and |eave shall be freely given when justice so
requires

In this case, neither the District Court nor the State provide
any justifiable basis for denying Vernon the opportunity to anend
his petition for postconviction relief. The stated basis for
denying the motion was its futility. However, the amended pleading
woul d have set forth at |east one basis for relief which this Court
found controlling in Lester Kills On Top's claim for postconviction

relief. See Lester Kills On Top v. State (1995), 273 NMont. 32, 45, 901 P.2d

1368, 1377



The amendnent to claim 2(b) alleged that Vernon's trial
attorney was ineffective for failing to adequately investigate the
State's primary wtness. W have held that failure to adequately
investigate a case prior to trial could form the basis for a

finding that counsel was ineffective and that when such an
allegation is nmade, a hearing is necessary to determne whether in
fact the allegation is true. Fitzpatrick v. State (1981) , 194 Mont. 310,
318, 638Pp.2d 1002, 1007.

Proposed claim 16 sought the opportunity to allege newy
di scovered evidence based on an affidavit of Diane Bull Coming in
whi ch she questioned whether Vernon had actually consented to Kkill
the victim Since his alleged consent to the victim"s nurder
served as a partial basis for the District Court's inposition of
the death penalty, and since newly discovered evidence is a
justification for postconviction relief, this allegation, if true,
could hardly have been considered futile. In re JRT (1993), 258
Mont. 520, 522, 853 p.2d 710, 711; Statev. Greeno ({1959), 135 Mont.
580, 586, 342P.2d 1052, 1055-56.

Caim 17 sought to allege nultiple violations of Brady,
including the State's failure to disclose Diane's allegation that

she had been raped by a Custer County jailer. As previously

pointed out, this Court has already concluded, in response to
Lester's claim for postconviction relief, that this Brady violation
was cause to set aside Lester's death penalty. A simlar claim

could not have been futile for Vernon when Diane Bull Coming was

the only witness who even |inked Vernon to Etchenendy's death.

10



The proposed claim 18 would have alleged cumul ative denial of
due process based on all the circunstances alleged in the previous
claims. Cunul ative error can serve as a basis for reversal, even
when individual errors alone would not serve as a sufficient basis

for reversal. Statev. Grant(1986),221 Mont. 122, 137, 717 P.2d 562,
572; State v. Close {1981), 191 Mont. 229, 245, 623 Pp.2d 940, 948.

Therefore, it cannot be said that this allegation, if established,
woul d have been futile in Vernon's effort to receive postconviction
relief.

The dissent concurs that nost anmendnents should have been
al l owed, but contends that the anmendnent to the petitioner's
11th claim should have been disallowed because it was futile. The
petitioner sought to anmend claim 11 by adding reference to
§ 45-2-302, MCA, regarding the required nmental state for finding
one person accountable for the conduct of another. The point of
claim 11 was that sentencing Vernon to death for torture commtted
by Lester violated the rule of proportionality established in Enmund
v. Florida (1982}, 458 U.S. 782. Section 45-2-302(1), MCA provides
that before a person can be legally accountable for the conduct of
another, he or she nust share the nental state described in the
statute defining the offense. Wiile this is not the subsection
pursuant to which the petitioner was charged, he presunmably sought
to argue by analogy that he could not be accountable for Lester's
torture in order to satisfy the aggravating circunstance

requi renment for inposition of the death penalty. Since, as

di scussed later in this opinion, there is nerit to the petitioner's

11



proportionality argument, attenpts to fortify the argument were not
futile as a matter of law at the pleading stage.

Whet her one person lives and another dies for conduct alleged
to have occurred during the same transaction should not hinge on a
district court's discretionary denial of a notion to anmend a
petition for postconviction relief. The District Court's denial of
Vernon's notion to anmend is particularly unreasonable in |ight of
Rule 15(a) 's adnonition that "leave shall be freely given when
justice so requires," and based on the facts that in this case
Vernon's notion to amend his petition was filed by the date the
District Court had established for the anmendnent and no prejudice
to the State was established which would justify its denial.

For these reasons, we conclude that the District Court erred
when it denied Vernon Kills On Top's notion to anmend his anended
petition for postconviction relief.

| SSUE 2

Did the District Court err when it denied the petitioner the
opportunity to present evidence at a hearing in support of all but
one of his claim that he received ineffective assistance of
counsel ?

In his petition for postconviction relief, Vernon Kills On Top
all eged that he received ineffective assistance of counsel prior to
trial, during trial, in the penalty phase of his case, and on
appeal . The District Court denied Vernon the opportunity to
present evidence at a hearing in support of all but one of his

claims of ineffective assistance, and dism ssed all but one claim

12



by summary judgment. In order to avoid summary judgnent, a party
claimng ineffective assistance of counsel in a petition for
postconviction relief bears the burden of proving facts justifying
relief by a preponderance of the evidence. State v. Peck (1993) , 263
Mont. 1, 3-4, 865 p.2d 304, 305; Yotherv. State (1979), 182 Mnt. 351
355, 597 p.24 79, 82.

Vernon alleged that his counsel was ineffective for the
follow ng reasons:

L. He had a conflict of interest based on his candidacy for
county attorney which was inconsistent with his defense of Vernon.

2. He had a strong antipathy for crimnal defendants, as
publicly stated in a book that he authored.

3. He nmade nunerous errors during trial and on appeal

4. He associated with the victims famly during a party at
a local hotel followng Vernon's conviction.

5. He failed to have venue changed from Billings and failed
to conduct individual voirdire once the trial comenced in Billings.

6. He failed to adequately investigate Diane Bull Com ng.

1. He failed to take advantage of nunerous sources of
i npeachnent of Diane Bull Coming from Lester Kills On Top's trial
or to even order the transcript of her testinony.

8. He called a witness whose testinmony was in fact nore
harnful than helpful to Vernon's case

9. He failed to object to inproper closing argunent.

10. He failed to object to inproper jury instructions

regarding intoxication and flight.

13



11. He failed to adequately investigate and discover
mitigating evi dence prior to the penalty phase of Vernon's case.

12.  He pressured Vernon into not testifying at his sentencing
heari ng.

In the amended petition for postconviction relief, Vernon also
al l eged that his counsel was ineffective for failing to cite
| eadi ng authority on the court's duty to instruct the jury on
| esser included offenses and on the court's inproper use of
Vernon's silence against him at the time of sentencing. Finally,
Vernon noved to anmend his petition to allege that his counsel was
i neffective because of his failure to obtain a psychiatric
eval uation of Vernon.

Attached to the petition for postconviction relief, or
provided |ater, were numerous docunents, including affidavits from
several attorneys which supported some, but not all of Vernon's
al | egati ons.

A hearing was granted by the District Court during which
Vernon was allowed to submt evidence in support of his claimthat
he had been prevented by his trial counsel fromtestifying at
either his trial or his sentencing hearing. During that hearing,
a copy of a book authored by his trial counsel and entitled Death

Sent ence, Murder on the Prairie was admtted as an exhibit. In

that book, the author described another nmurder case which he had
handled as a prosecuting attorney. However, Vernon's
postconviction attorney was precluded from asking him questions

about the book in an effort to establish anti-defendant sentinent

14



on his part. Specifically, Vernon sought to introduce and have
explained the following passages from his trial attorney's book
whi ch had been published in 1983

A theme of the book is the war between good and
evil, represented by law enforcenent versus those who
woul d frustrate law enforcenent. The high intensity and
many di mensions of that struggle extend from the Mntana
prairie to the highest court, from investigative science
and psychoanal ysis to prison breakouts and a kidnap-rape-

mur der

Utimitely each individual, whether |aw officer
attorney, juror, judge, justice or reader, decides for
himsel f which side nust win and thereby influences the
result.

Crim nal prosecution at its best creates a naked
struggle between good and evil. The good forces use
their weapons of scientific investigation, exposure of
the truth at public trials and in the nedia, and the
threat and use of punishnent against the w cked. The
evil forces counter with distortion and lies, secrecy,
del ay and every device that dimnishes the good weapons.
Can we doubt that God is involved in these titanic
cl ashes?

It is frustrating to see the evil force apparently
succeed, as nurderers and other crimnals go undetected
or are freed on technicalities, and big |ies nasquerade
popul arly as the truth. It is nost unfortunate in
capital cases to have the federal court system duplicate
the already redundant, nultiple reviews of the state
court. Since we have so little faith in our courts, and
since our courts have so little faith in thenselves, it
is not surprising that our courts are so ineffective.

What a shame that Peggy Harstad's nurderers could
formulate and carry out her death in a few hours, but our
court systemwaits ten years or nore to respond wth
equal justice.

Following the District Court's hearing, findings of fact and

conclusions of |aw were entered pursuant to which that part of

15



Vernon's ineffective assistance claim which alleged that he had
been denied the opportunity to testify was denied.

The State contends that the District Court properly dismssed
all but one of Vernon's ineffective assistance of counsel clains by
summary judgnment because before he was entitled to a hearing he had
to nmake a substantial showing of ineffective assistance by use of
af fidavits, records, or other evidence as required by § 46-21-
104 (1) {c), MCA, which provides:

(1} The petition for postconviction relief nust:

.(c:). have attached any affidavits, records, or other

evi dence supporting its allegations or state why the

evidence is not attached.

This Court has interpreted § 46-21-104(1) (c), MCA, to require that

a claim of ineffective assistance of counsel nust be grounded on

facts in the record and not nerely on conclusory allegations. Eiler
v. State (1992}, 254 Mont. 39, 42-43, 833 p.2d 1124, 1127; State v. McColley

(1991}, 247 Mont. 524, 527, 807 P.2d 1358, 1360.

The State further contends that the petition's general
conclusory allegations did not neet the two-part test set forth in
Strickland v. Washington {1.984) , 466 U.S. 668, for proof of an ineffective
assi stance of counsel claim Srickands two-part test requires that
the defendant nmust show that his counsel's performnce was
deficient and that the deficient performance prejudiced the defense

and deprived the defendant of a fair trial. Strickland, 466 U.S. at
687. Pursuant to Srickland, a defendant alleging ineffective

assi stance of counsel nust denmpnstrate that "there is a reasonable

probability that, but for counsel's unprofessional errors, the

16



result of the proceeding would have been different. Srickland, 4 b b

U S at 694.

Under simlar circunmstances in Fizpatrickv. State (1981), 194 Mont.

310, 638 P.2d 1002, we reversed a district court's sunmmary
dism ssal of a petition for postconviction relief based on
i neffective assistance of counsel. In that case we held that:

W determne that an evidentiary hearing is necessary on
petitioner's claim that he was denied effective
assi stance of counsel both at trial and at sentencing.
In his petition, Fitzpatrick alleged that his court-appointed
counsel failed to adequately investigate and prepare a
defense, and that he was unfamliar with critical areas
of the applicable law. He cited nunerous and substanti al
facts to support his allegations, which were found to be
specul ative and conjectural by the district judge.

Petitioner is entitled to have at his trial
"effective assistance of counsel acting within the range
of conpetence demanded of attorneys in crimnal cases.”
Sate v. Rose (1980) , {187 Mont. 74,] 608 P.2d 1074, 1081, 37
St. Rep. 642, ¢49-50. From the information presented in
Fitzpatrick's petition, we cannot say, as the district
judge did, that m"the files and records of the case
conclusively show that the petitioner is entitled to no

relief . " Section 46-21-201(1), MCA Many of the
errors of which petitioner conplains involve failures of
counsel to act, i.e., omssions rather than conm ssions,

and a nere review of the record cannot show that
petitioner is entitled to no relief on these grounds.

We find an abuse of discretion in the district
judge's dismssal of these clains. We do not hold that
petitioner was denied effective assistance of counsel,
but we do find that his allegations were sufficient to
require an evidentiary hearing on the issue.

Fitzpatrick, 194 Mont. at 318, 638 p.2d at 1007.

Li kewise, in this case several of Vernon's allegations that he
received ineffective assistance of counsel were sufficiently
articulated and documented that a hearing was required. W hold

that he was entitled to a hearing regarding four of his clains:

17



First, we hold that Vernon is entitled to a hearing based on
two of his claims of conflict of interest. Specifically, we hold
that Vernon's clainms that his attorney had a conflict of interest
based on (1) his canmpaign for the office of county attorney which
was allegedly based on a promse to crack down on cring, and
(2) his hostility toward crimnal defendants as evidenced by his

book entitled Death Sentence, Mirder on the Prairie, if true, my

have deprived Vernon of his Sixth Amendment right to the effective
assi stance of counsel. The Sixth Amendment guarantee conprises
both the right to reasonably conpetent counsel and the right to
that counsel's wundivided loyalty. Fitzpatrick v. McCormick (9th Cir
1989), 869 F.2d 1247, 1251; Mannhalt v. Reed (9th Cir. 1988), 847 F.2d
576, 579. The United States Suprenme Court enunciated the standard
for establishing a violation of the Sixth Amendnent based on an
attorney's conflict of interest in Cuylerv. Sulivan{1980), 446 U. S.

335, 348. In Cuvler, the Court stated that in order to establish a

Si xth Amendment violation based on conflict of interest, a
def endant nust show t hat {1) an actual conflict of interest
existed, and (2) that actual conflict adversely affected his

| awyer's performance. Cupler, 446 U.S. at 348. In this case,

al though Vernon presented docunentation of his attorney's apparent
conflict of interest, we hold that a hearing is necessary to
determine the extent of that conflict and to determ ne whether the
conflict adversely affected his lawer's performance in either the

trial, the sentencing, or the appeal.

18



Second, we hold that Vernon is entitled to a hearing based on
his claims that (1) his attorney failed to take advantage of the
transcript from Lester's trial which allegedly included nunerous
opportunities to inpeach Diane Bull Coming, and (2) his attorney
failed to adequately investigate Diane's background prior to trial
and therefore was not prepared to adequately cross-exam ne her at
the time of trial. It is well established that "counsel has a duty
to make reasonable investigations or to nake a reasonable decision
that makes particular investigations unnecessary." Strickland, 466
UsS at 691. To that end, courts have long recognized that an
attorney's failure to investigate potential defense w tnesses may
fall below the level of conpetent representation required by

prof essional standards and the United States Constitution. see eg,
Code v. Montgomery (11th Cir. 1986}, 799 F.2d 1481, 1483; Gomez v. Beto

(5th Cr. 1972}, 462 F.2d 596, 597. Indeed, "[o]Jne of the primary
duties defense counsel owes to his client is the duty to prepare

hi msel f adequately prior to trial." Magillv. Dugger {11th Cir. 1987},

824 F.2d 879, 886. W hold therefore that a hearing is required in
this case to determ ne whether Vernon was deprived of a fair trial
by virtue of his counsel's failure to adequately investigate Diane
Bull Coming prior to trial and to make use of Diane's prior trial
testinmony during cross-examnation of her at Vernon's trial.

We conclude that the remaining allegations of ineffective
counsel are either inadequately supported in Vernon Kills On Top's

petition for postconviction relief, or relate to the sentencing

19



phase, and therefore, based on the later conclusions in this
opinion, are no longer relevant.

Therefore, we reverse in part and affirmin part the D strict
Court's order which dismssed Vernon Kills On Top's claim that he
recei ved ineffective assistance of counsel, and we remand this case
to the District Court for an evidentiary hearing at which the
petitioner is entitled to present evidence in support of his
remaining clainms that he received ineffective assistance of

counsel .

| SSUE 3

Did the District Court err when it held that nine of the
petitioner's clainms were barred by the doctrine of rejudicata?

The doctrine of " [rles judicata bars reconsideration in a
post-conviction relief proceeding of claimspreviously raised and
considered on direct appeal." Hawkins v. State (1990), 242 Mont. 348,
351, 790 p.2d 990, 992. The doctrine of regudicatnhas, in fact,
been extended to petitions for postconviction relief in death
penalty cases in spite of the argunent that "[tlhe Due Process
clause of the Fourteenth Amendment requires greater reliability of

judgments in capital cases."  Fizpatrick v, State (1981) , 194 Mont. 310,

317, 638p.24 1002, 1006.
This Court has cited the policy considerations of judicial

econony and judicial finality as the basis for the doctrine of res
judicata . See, eg, Statev. Block {(1990), 245 Mont. 39, 44, 798 P.2d 530,

533; State v. Perry (19881, 232 Mont. 455, 463, 758 P.2d 268, 273.

20



However, the doctrine of res judicata, as it applies to

postconviction relief proceedings, has been judicially adopted and
is not provided for by statute in Montana. In fact, the Montana
Legi slature has specifically chosen not to a adopt the statutory

codification of resjudicata set forth in the Uniform Post-Conviction

Relief Act.:

As the United State Suprenme Court stated in Sandersv. United States

{1963), 373 U S 1
The judge is permtted, not conpelled, to decline to

entertain [a successive habeas corpus application on

previously litigated grounds], and then only if he "is
satisfied that the ends of justice will not be served" by
inquiring into the nerits.

Sanders, 373 U.S. at 12:7?
The criteria for the application of the doctrine of resjudicata
which is followed in Mntana was nost recently set forth in State v

Baker {1595), 272 Mnt. 273, 282, 901 pP.2d 54, 59, where this Court

st at ed:
W will apply the bar of res judicata to the
re-litigation of issues already determ ned on direct
appeal if:

"Section 12 of the Uniform Post-Conviction Procedure Act
(revised in 1880} provides for an affirmative defense of rejudicnta
by allowing sumary denial of an application for postconviction
relief "on the ground that the same claim or clainms were fully and
finally determned in a previous proceeding."” 11A Uniform Laws
Annot. 247, 261 (1995). Montana has not adopted § 12.

Although Sandersi S a habeas corpus case and i s governed by federal

statute (28 U.S.C. § 22441, this Court has expressly adopted the
Sanders test for application of regudicnta in Sate v, Baker (1995), 272

Mont. 273, 282, 901 P.2d 54, 59.
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{1) the sane ground presented in the subsequent
application was determ ned adversely to the applicant on

the prior application, (2) the prior determ nation was on

the nerits, and {(3) the ends of justice would not be

served by reaching the nmerits of the subsequent

application.

In this case, we conclude that, wth the exception of those
claims which challenge the inposition of the death sentence based
on disproportionality pursuant to the Eighth and Fourteenth
Anmendnents of the United States Constitution, and Article II,
Section 22, of the Mntana Constitution, the ends of justice are
not served by reaching the nerits of the petitioner's clains a
second tine. Therefore, the District Court's concl usion that
petitioner's clains nunbered 1, 4, 5 9, 10, and 14 are barred by

rejudicata i s affirnmed. To the contrary, the "ends of justice" do

conpel reconsideration of the petitioner's death sentence in |ight

of this State's constitutional prohibition against the infliction

of cruel or wunusual punishments. Mnt. Const., art. I, § 22. As
the US. Suprene Court has noted: "Convent i onal noti ons of
finality of litigation have no place where life or liberty is at

stake and infringement of constitutional rights is alleged."

Sanders, 373 U.S. at 8. This sentinent was recently echoed by the
| ndi ana Supreme Court in a simlar felony nmurder death penalty case

when that court stated:

Wth due respect for the doctrine of regudicatat hi s
Court has always nmamintained the option of reconsidering
earlier cases in order to correct error. na court has
the power to revisit prior decisions of its own or of a
coordinate court in any circunstance, although as a rule
courts should be loathe to do so in the absence of
extraordi nary circunstances such as where the initial
decision was 'clearly erroneous and would work manifest
injustice."" Finalitv and fairness are both inportant
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goals. Wien faced with an apparent conflict between
them this Court unhesgitatingly chooses the latter.

State v. Huffman {Ind. 1994}, 643 N.E.2d 899, 901 (enphasis added,

citation omtted.)

In addition, the Mntana Suprene Court has always recognized

an exception to the doctrine of resjudicata under circunstances which
are present in this case. W noted that exception in Saev. Zimmerman

(1977), 175 Mont. 179, 185, 573 P.2d 174, 178, when we held that:
In any event an exception to this general rule
exi sts where the case nmust be remanded to the District
Court for further proceedings because of reversal on an
unrel ated issue. In such case this Court may correct a
mani fest error in its former opinion and announce a
different ruling to be applied prospectively to future
proceedings in the case. This exception to the general
rule is recognized in Mntana at |east since 1955.

I N Lester Kills OnTop v. State {1995}, 273 Mont. 32, 901 P.2d 1368, we

vacated the death sentence inposed on Lester Kills On Top based on
the State's failure to disclose potentially excul patory information
about its principal wtness, Diane Bull Comng, in violation of
Brady v. Maryland (1963), 373 U. S. 83. Specifically, we held that the
State had a duty to disclose Bull Coming' s allegation that she was
raped by a jailer while in custody in Custer County for charges
related to this case and that she had previously been convicted of
m sdeneanor assault, mnisdeneanor theft, and other m sdemeanors.
Lester Kills On Top, 273 Mont. at 43, 901 P.2d at 1375. W concl uded
that while Lester's conviction was sufficiently supported by other
evidence that the outcome would probably not have been different
even with the excul patory evidence, we could not say the same about

the punishnent which was inmposed. W held that:
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Focusing on Bull coming's undi scl osed rape allegation and
on Bull Comng's wundisclosed crimnal record, which
i ncluded convictions for m sdenmeanor assault and theft,
we conclude that our confidence in the sentence is
under m ned.

: We hold that there is a reasonable probability
that, had Bull Com ng's rape allegation and crim nal
record been provided to Appellant, the result of the
sent enci ng proceedi ng could have been different.
Therefore, we vacate Appellant's sentences inposed for
robbery, aggravated assault, and deliberate hom cide and
remand to the trial court for resentencing.

Lester KillsOnTop, 273 Mont. at 45, 901 p.2d at 1376-77.

Qur holding in Lester's case requires that no less be done in
Vernon's case. Bull Coming was the principal wtness who |Iinked
Vernon to the kidnapping of John Martin Etchemendy, Jr., and the
person on whose testinmony Vernon's death sentence was |argely

based.

Therefore, we conclude that for a second reason we are not
precluded from reconsidering the constitutionality of petitioner's

death sentence pursuant to this petition for postconviction relief.

Since this case nust, at a mninmum be remanded to the District
Court for resentencing based on the State's violation of Brady, 373
U S. 83, and pursuant to our decision in Lester Kills On Top, 273 MNont.
32, 901 P.2d 1368, the District Court maycorrect any formererror
in its or our former opinion and apply a different rul e
prospectively to future proceedings in this case. Zimmerman, 175
Mont. at 185, 573 p.2d at 178.
| SSUE 4
Is the inposition of the death penalty based on a conviction

for aggravated kidnapping and deliberate hom cide disproportionate

24



to the petitioner's conduct and therefore in violation of the
Ei ghth and Fourteenth Amendnents to the United States Constitution,
and Article Il, Section 22, of the Mntana Constitution, when the
petitioner was not personally involved in and not present when
injuries were inflicted which caused the victin's death?

At this point it is necessary to review the evidence which |ed
to Vernon Kills on Top's conviction for aggravated kidnapping and
del i berate hom cide and his sentence to death for those crimes.
While our prior opinion accepted the testinony of Diane Bull Com ng
at face value, and based our result largely on that testinony, a
closer review of the record is necessary.

On Cctober 17, 1987, Vernon and Lester Kills On Top, Doretta
Four Bear, and Diane Bull Comng were drinking at the Colden West
Lounge in Mles City, Mntana. After they left the bar, had gotten
in their vehicle, and were about to |eave, they were approached by
John Martin Etchenmendy, Jr., who stated that he had m splaced his
vehicle and asked them for their help finding it. They agreed to
help him and he got in the back seat of their vehicle.

After a brief effort to locate Etchenmendy's vehicle, D ane
spoke to the Kills On Top brothers in the |anguage of the Northern
Cheyenne and Vernon, who was driving, reversed directions and
headed out of town. When he asked where they were going,
Et chenendy was told by Diane that they were headed to Broadus.
According to Doretta, Et chenendy originally agreed, but

subsequently changed his mnd after being assaulted by Lester and

Ver non.
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According to Doretta, several altercations occurred involving
Lester, Vernon, and Etchenendy between Mles City and Broadus.
During one fight involving Lester and Etchemendy in the back seat
of the vehicle, Diane renoved Etchenendy's wallet from his pocket.
At that time, Lester was holding him and Vernon was driving the
vehi cl e.

Al though Doretta testified that Vernon participated in beating
Et chenendy during the trip, including the first altercation, she
stated in her first witten statement imediately follow ng the
incident that only Lester had initially fought with "the white
guy. " She testified at trial that at sonme point during the trip
Et chenendy was told by Vernon to take his clothes off and, by
soneone she could not identify, to get in the trunk. However,
prior to trial in her witten statenent she stated that it was
Lester who told the victimto take his clothes off and get in the
trunk.

Doretta also told Vernon's attorney, in the presence of her
attorney and the Deputy County Attorney, that she did not actually
see Vernon hit or strike Etchenendy and that during the second
scuffle outside the vehicle after leaving Mles City she saw Vernon
standing there while Etchenmendy westled on the ground with Lester

After Etchenendy entered the trunk, Doretta never saw him
again. When the group arrived in Rabbit Town on the Northern
Cheyenne Reservation, Doretta left the group and knew nothing nore

about what occurred later that day or the next day.
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Flora Parker was a friend of Doretta. She testified that
Doretta arrived at her house early in the norning on October 17
after she left the Kills On Top brothers and D ane Bull Com ng.
She related what Doretta told her at that tine. Doretta's
statements at that +time apparently placed nost responsibility for
ki dnapping and beating Etchenmendy on Lester and D ane and
attributed little culpability to Vernon.

Wiile in Ashland, the group picked up LaVonne Quiroz. She
testified that when they left Ashland she was driving; Vernon was
in the front seat, and they were returning to Mles City until
Lester awoke and told them to turn around and proceed in the other
di rection. She first learned that there was someone in the trunk
after they had arrived in Broadus and Etchenendy informed them that
he had to go to the bathroom She stated that he was allowed to do
so outside of Biddle and descri bed several other stops between
Broadus and Gllette. During these stops she described Lester and
Diane as the principal actors and Vernon as a passive participant.
She also indicated that Lester and Diane were principally
responsi ble for cashing Etchenendy's checks on the way to Gllette
and that sonme of the noney they received was distributed to her and
Vernon.

LaVonne testified that after they had arrived in Gllette,
while Etchemendy was still in the trunk of their vehicle, Lester
took the keys from her and left with D ane. Vernon was surprised
and angry that they had left. She and Vernon were later called by

Diane and told to neet them at another l|location in Gllette.
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However, when they did neet them it was apparent that Etchenmendy
was dead.

Before Lester and Diane left with the vehicle, Etchenendy was
alive and sufficiently active that he was creating a disturbance in
front of the bar where the group had stopped to drink. They were
sufficiently concerned about the disturbance that LaVonne noved the
vehicle around to the alley behind the building.

LaVonne testified that at no tinme during the entire trip did
Vernon express any interest in hurting the victim and that at one
point while in Gllette Lester had agreed with Vernon to take
Et chenendy back to Mles Cty, but that at that point D ane got nad
at both of them LaVonne testified that it was originally Diane's
idea to treat Etchenendy as a hostage and that when the brothers
di scussed returning himto Mles City, she stated: "Let's use him
for all he's got."

LaVonne testified that Vernon was not present when Etchenendy
was killed and had no idea that it was going to happen.

Lester Kills On Top also testified at his brother's trial. He
stated that it was he, not Vernon, who fought wi th Etchenendy
between Mles City and Ashland, that it was Di ane who ordered
Et chenendy into the trunk, and that it was Diane's idea to kill the
victim He testified that Vernon had never expressed any interest
in hurting Etchemendy while in Gllette and had no know edge of
what he and Diane planned to do when they left the Lobby Bar wth

Et chemendy in the trunk of the vehicle.
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Prior to testifying in this case, D ane Bull Comng, who by
all other accounts was the principal actor, entered into a plea
agreenent with the State pursuant to which she pled guilty to the
of fense of robbery and the State agreed to recomrend a maximum
penalty of forty years. As part of the plea agreement, she agreed
to testify in the two Kills On Top trials.

At the time she entered into the seven or eight page plea
bargain agreenent, she had been charged with robbery and aggravated
ki dnappi ng and she knew the possible penalty was death or a life
sent ence. Pursuant to the plea agreenent, she was classified a
nondangerous offender for purposes of parole, which nmeant that she
was eligible for parole in eight years. She had al so been advised
that with good time she may serve less than that.

Anot her part of the plea agreenment provided that if she
changed her testinmony from what she had indicated it would be prior
to entering into the plea agreement, the agreenment would be revoked
and the prior charges reinstated.

Di ane's description of the chronology of events was generally
consistent with what has already been described, except that she
mnimzed her own culpability and placed greater blame for harm to
the victimon the Kills On Top brothers. Diane was also the only
W tness who was present at the time when Etchenendy was killed and
described how his life was ended.

Several of the facts related by Diane were relied on by this
Court in its prior opinion. For exanple, she stated that it was

Vernon, not her, who went through Etchenmendy's wallet in search of
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credit cards and noney; that Vernon participated in at |east one of
Et chenendy's beatings and in another altercation with Etchenendy on
the way to Ashl and; and that Vernon agreed with Lester at sone
point when Lester exclained that because Etchenendy could identify
them ‘“"we'xre going to have to kill him"

However, Diane's testinony was riddled wth inconsistencies.
She also testified that it was Lester, not Vernon, who forced
Etchenendy into the trunk of the vehicle; she testified that
Vernon, on occasion, inquired of Etchemendy about his well-being;
and that when Etchenendy's checks were forged and used to purchase
drinks and groceries, Vernon remained in the vehicle.

Most significantly, Diane testified that when Lester told
Vernon, while in the bar in Gllette, that they had to get rid of
Et chemendy, Vernon asked him to wait. She testified that when
Lester brought it up again, Vernon again asked himto wait but that
Lester accused him of stalling and demanded the keys to the
vehi cl e. She testified that when Vernon produced the keys she and
Lester left the bar, headed to a rural gravel road, and at that
| ocation Lester severely beat the victimand caused the injuries
which ultimately led to his death. However, when they returned to
Gllette Etchemendy was apparently still alive. It was at that
point that Diane, according to her testinony, called Vernon and
requested that he rejoin them He asked whether Etchenendy was
still alive and was told that he was. Only after getting off the

phone was she advised by Lester that Etchenendy was now dead.
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According to Diane she passed out a short tine later and the
next thing she remenbers was when she awoke and was in the vehicle
on the interstate highway heading back to Montana.

Based on even Diane's testinony, Vernon Kills On Top was not
present when Etchemendy was killed, and he did not participate in
any act which caused Etchenendy's death. Wiile she did testify
that on two separate occasions he agreed that something would have
to be done with the victim she also testified that he sought to
post pone any further harm to the victim and that after his
expression of reluctance, she and Lester took the victimto another
| ocation where Lester performed the nurderous act hinself.

Even that part of Diane's testinony which suggested Vernon's
acqui escence in Etchemendy's nurder is questionable in light of her
affidavit filed in this proceeding in which she states:

In regard to the time when the victims blindfold

was renoved, Lester was hollering at everyone and Lester

was giving everybody orders. When Vern took the

blindfold off the victim Lester got mad and said now he

knows what we look |like so we have to kill him
Vern grunted and |, at the tine, interpreted this as

agr eenent. In response to a question by M. Ranney, |

agree that it is possible that ny interpretation could

have been wong.

On  cross-examnation, Diane stated that at no time while
Et chenendy was in the trunk of the group's vehicle did Vernon ever
strike him injure him or take anything of nonetary value from
hi m She agreed that he never initiated talk of murder other than
in response to Lester and then he said mnlater." She stated that

during conversations with Lester after Etchemendy's death, Lester

took credit for the beatings and the killing of Etchenmendy.
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From this Court's thorough review of the record in this case,
it is undisputed that Vernon Kills On Top was not present at and
did not participate in the infliction of injuries which caused the
death of John WMartin Etchenmendy, Jr. Furthermore, any evidence
that Vernon had any intent to kill Etchenendy is at best equivocal
and unpersuasi ve. The only credible evidence is to the contrary.

The dissent criticizes the majority opinion for mnimzing the
evi dence about the extent of Vernon's participation in Etchenendy's
death, and concentrating primarily on the testinmony of D ane
Bull Coming. The problem with the concern expressed by the dissent
Is that the testimony of Diane Bull Coming is the only evidence
which linked Vernon Kills On Top to the death of John Martin
Et chenmendy, Jr.

In addition, the dissent repeatedly refers to factual matters
in the record which have been ignored by the mgjority. However,
what is clear from the dissent's recitation of the facts is that
the author of the dissent has not personally reviewed the record to
which the author refers, but instead merely recites this Court's
prior characterization of the record which was anything but
conplete or accurate.

The author of the mmjority opinion has personally reviewed
every line of the extensive record on which the jury's verdict and
the District Court's sentence were based, and can personally vouch
for the accuracy of every factual characterization in the najority

opi ni on.
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The followng are several exanples of inaccuracies found in
this Court's previous opinion which are sinply parroted by the
di ssent w thout further investigation or inquiry.

The dissent contends that Vernon Kills On Top participated in
hom cide conmtted by neans of torture. However, nowhere in the
record is there any evidence that Vernon Kills On Top participated
in causing John Etchermendy's death. Nor is there any evidence that
Vernon, at any time, tortured Etchenendy. We have previously
approved the followng definition of the term "torture":

Whoever purposely assaults another physically for

the purpose of inflicting cruel suffering upon the person

so assaulted for the particular purpose of enabling the

assailant to either:

(a) extort anything from such person;

{b) or to persuade such person against his or her
will; or

{¢) to satisfy some other untoward propensity of
the assailant.

State v. McKenzie IT1 (1980}, 186 Mont. 481, 509, 608 P.2d 428, 445.

The District Court concluded that Lester Kills On Top had
tortured Etchenendy by the brutal manner in which he caused his
deat h. However, even that conclusion was incorrect, based on our
prior definition. Lester killed his victimin a brutal and clumsy
fashion which surely resulted in a great deal of suffering. But he
killed him to elimnate him as a witness, not to extort anything
from him or persuade him to do anything. No one has alleged that
subsection (c) is applicable. Furthernore, Vernon did not
participate in the conduct which caused Etchemendy's death, and was

not present at the time the acts occurred. The District Court
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first mscharacterized Lester's acts as torture, and then
attributed them to Vernon by scme unstated notion of
accountability. However, pursuant to the individualized treatment
required by statute in Mntana, and rules of proportionality
required by the United States and Montana Constitutions, the
propriety of a death sentence nust be evaluated based on the
conduct of Vernon, and not by attributing to him the conduct of
some other person which he neither participated in nor approved.
The dissent contends that Vernon was "directly involved in the
serious beating of the victim which was "so severe it could have
caused death even absent further infliction of physical violence."
Neither is that correct. Dr. Robert Deters, the pathologist who
performed an autopsy on Etchenendy and testified on behalf of the
State, expressed the opinion that the cause of death was extensive
and severe head injuries--specifically a cluster of five injuries
on the left side of Etchenendy's head which crushed his skull. It
was his opinion that the injury was caused by a rounded object I|ike
a stick or a bat. The only one who ever struck Etchemendy with any
object other than his fist or foot was Lester Kills On Top.
Deters did testify that he also observed a subdural henatom
whi ch had been caused prior to the fatal blows and which could have
been caused by blows from hands or feet. However, he stated that
before a subdural hematoma is lethal, it requires an accunulation
of fifty mllimeters of blood, and that in this case, even though
any beatings in which Vernon participated occurred twelve hours

prior to death, only twenty mllimeters of blood had accunul ated.
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In this case, the subdural hematoma observed could not have caused
death wunless conmbined with other injuries.

The dissent contends that after beating Etchenmendy, Vernon
participated in placing him in the trunk of the vehicle where he
did nothing for him in the ensuing twelve-hour period. However,
neither is that contention (again lifted from the previous opinion)
supported by the record. Whet her Vernon had anything to do wth
pl aci ng Etchemendy in the trunk is anything but clear from the
record. However, while Etchenmendy was in the trunk, it was Vernon
who let himout to go to the bathroom Vernon who checked on his
condition; and Vernon who incurred his brother's wath by renoving
Et chemendy's blindfold so that he could go to the bathroom

The dissent contends that Vernon lifted the victims wallet,
cashed his checks, and distributed the proceeds. The only reliable
evidence is that Diane Bull Comng confiscated Etchemendy's credit
card and that Diane and Lester cashed Etchenendy's checks and
divided the noney. VWhile a portion of the nmoney was given to
Vernon, he msplaced it, and even that portion was subsequently
retrieved by Diane. Neither is the dissent correct when it repeats
the allegation from this Court's previous opinion that Vernon did
nothing in the pre-nurder stages to prevent the homcide.
According to even Diane's testinony, Vernon repeatedly stalled
suggestions that Etchemendy be nurdered.

The dissent contends that the majority opinion is "retrying"
matters here. The dissent mstakenly assumes that by characterizing

the evidence, the mmjority opinion is sonehow contrary to the
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jury's verdict. However, the jury made no findings of fact which
could be inconsistent with those recited in the nmajority Opinion,
the jury sinply returned a verdict that Vernon was guilty of
robbery, aggravated kidnapping, and deliberate hom cide. The
majority opinion has done nothing to alter that verdict.

The only findings of fact entered in this case were those nade
by the District Court in support of its inmposition of the death
penal ty. However, by statute, this Court is given a very clear
responsibility to review a district court's findings in support of
the death penalty, and that review is not I|imted to a
determ nation of whether there is any evidence to support the
district court's findings, as was suggested by this Court's prior
opinion and is now asserted by the dissent.

In the first place, the substantial evidence standard is not
the standard by which we review a district court's findings of
fact. We held in [nterstate Production Credit Association v. DeSaye (1991) , 250
Mont. 320, 820 P.2d 1285, that we wll review a district court's
findings of fact for the following criteria: (1) the Court wll
determ ne whether the findings are supported by substanti al
evi dence; (2) if the findings are supported by substanti al
evi dence, the Court wll determne if the trial court has
m sapprehended the evidence; and (3) if the findings are supported
by substanti al evidence and that evidence has not been
m sapprehended, this Court may still find "a finding is 'clearly
erroneous’ when, although there is evidence to support it, a review

of the record leaves the court with the definite and firm
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conviction that a mstake has been commtted." DeSaye, 250 Mont. at
323, 820 ©P.2d at 1287 (citing Unifed States v. United States Gypsum Co. (1948},

333 U.S. 364).

However, our statutory obligation to review a district court's
findings in support of a death penalty is even broader than the
clearly erroneous standard. This Court's statutory obligation for
the independent review of a death sentence is set forth in
§ 46-18-310, MCA, which provides:

The supreme court shall consider the punishnent as well
as any errors enunerated by way of appeal. Wth regard
o tthé esentccocer t shal l determine:

(1) whether the sentence of death was inposedunder
the influence of passion, prejudice, or any other
arbitrary factor;

(2) whether the evidence supports the iudge's
finding of the existence or nonexistence of the
aggravating or mtigating circunstances enunerated in
46- 18-303 and 46-18-304; and

(3) whet her the sentence of death is excessive or
di sproportionate to the penalty inposed in similar cases,
considering both the crine and the defendant. The court
shall include in its decision a reference to those
simlar cases it took into consideration.

(Enphasi s added.)

In this case, the District Court nmade several findings which
it relied on for the inposition of a death sentence which clearly
were not "supported by the evidence." For exanple, the District
Court found, as one of two aggravating circunstances which
justified inposition of the death penalty, that: "The offense was
Deli berate Hom cide and was commtted by means of torture.”

However, for reasons previously stated, Etchemendy's death was
not committed by neans of torture. That finding was not supported

by any evidence, regardless of what standard we apply.
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Furt her nor e, for reasons previously noted, the District
Court's findings that Vernon helped strip and place the victim in
the trunk and agreed that the victim had to die, are not supported
by credible evidence, and after thorough review of the record, we
are left with a firm conviction that those findings are m staken.

QG her than as nentioned above, there is nothing inconsistent
wth the majority's recitation of the facts and the findings of
fact entered by the District Court.

On the other hand, the District Court's critical finding to
the effect that "defendant had no involvenent [during] the period

of tinme when the victim was finally beaten and killed by Lester

Kills On Top," is conpletely consistent with the evidence and the
majority opinion, and in fact, is a critical basis for this Court's
concl usi on.

In response to the dissent's contention that the mgjority's
recitation of facts is inconsistent wth this Court's recitation of
facts in its previous decision, it is sufficient to note, as
poi nted out previously, that several statements from the previous
opi nion were not supported by the record.

The question we must decide is not whether Vernon Kills On Top can, under these
circumstances, be convicted of aggravated kidnapping and deliberate homicide and
severely punished, including imprisonment for life. The question iswhether under these
circumstances the imposition of a death sentence is disproportionate to the degree of

Vernon's culpability
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In his petition for postconviction relief, Vernon contends
that inposition of the death penalty in his case violates both the
requi rement of individualized punishnent and the proportionality
requirenent. Both requirenents are mandated by the United States
Constitution; in addition, proportionality is conpelled by the
Montana Legi sl ature.

The proportionality requi r ement and the necessity of
I ndi vi dual i zed punishnent are derived from the E ghth Anendnent,
and are sonetines difficult to distinguish. Justice O Connor

explained the inter-relationship of the two principles in FEnmundv.

Florida (1982), 458 U.S. 782

[Coker v. Ceorgia (1977) , 433 U. S. 5841 teaches

that proportionality--at | east as regards capital
puni shnent - - not only requires an I nquiry into
contenporary standards as expressed by legislators and
jurors, but also involves the notion that the magnitude
of the punishnent inposed nust be related to the degree
of the harm inflicted on the victim as well as to the
degree of the defendant's bl ameworthiness. Mor eover,
because they turn on considerations unique to each
defendant's case, these latter factors wunderlying the
concept of proportionality are reflected in this Court's
concl usion in Lockettv. Ohio,438 U. S. 586, 605 (1978), that
"indi vidual i zed consi deration [is] a constitutional
requirement in inmposing the death sentence" (opinion of
Berger, CJ.) (footnote omtted). See idat 613 (opinion
of Blackmun, J.) ("the Ohio judgnment in this case
inproperly provided the death sentence for a defendant
who only aided and abetted a nurder, wthout permtting
any consideration by the sentencing authority of the
extent of her involvenent, or the degree of her mensrea,

in the commssion of the homcide").

In su in considering the petitipner's challengs

the Court should decide not onlv whether the petitioner's
sentence of death offends contenporary standards as
reflected in the responses of legislatures and iuries,
but also whether it is disproportionate to the harm that
the petitioner caused and to the petitioner's involvenent
in the crine, as well as whether the procedures under
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which the petitioner was sentenced satisfied the
consti tuti onal regui r ement of i ndi vi dual i zed
consideration set forth in Locket.

Enmund, 458 U.S. at 815-16 (O Connor, J., dissenting) (emphasis
added) .

Al t hough the Eighth Amendnent of the U.S. Constitution
contains no explicit prohibition against disproportionate sentences
and no express mandate for individualized punishment,’ the Suprene
Court has held that the cruel and unusual punishnment clause of that
Amrendnent bans sentences that are grossly disproportionate to the

crime for which the defendant is convicted. See, eg., Solem v. Hem
(1983}, 463 U.S. 277. In addition, in Woodson v. North Carolina (197 6 ),
428 U.S. 280 (followed in Locketrv. Ohio (1978), 438 U.S 586, 603-04),

the Court set forth the requirements of individualized sentencing

and specifically stated that:
[Wle believe that in capital cases the fundanental
respect for humanity underlying the Ei ghth Amendnment
requires consideration of the character and record of the
i ndi vi dual offender and the <circunstances of the
particular offense as a constitutionally indispensable
part of the process of inflicting the penalty of death.

Woodson, 428 U.S. at 304 (citation omtted). In Solem, 463 U. S. at

290, Justice Powell noted that, as a matter of principal, "a
crimnal sentence nust be proportionate to the crime for which the

def endant has been convicted,” and that "no penalty is per se

constitutional."” In addition, in the semnal proportionality case

*The Eighth Anmendnent of the federal Constitution, applicable
to the individual states through the Fourteenth Amendnent provides:
"Excessive bail shall not be required, nor excessive fines inposed,
nor cruel and unusual punishnments inflicted."”
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of  Enmund v. Florida {1981), 458 U.S. 782, 797-98, the United States

Supreme Court recognized that the death penalty is unique in its
severity and irrevocability, and required that the State must focus
on the defendant's personal intent, character, and culpability, and
not nmerely the defendant's role as an acconplice, before the death
penalty may be constitutionally inposed.

The Montana Constitution contains a provision virtually
identical to its federal counterpart. Article Il, Section 22, of
the Mntana Constitution, specifically provides that: " Excessi ve
bail shall not be required, or excessive fines inposed, or cruel
and unusual punishnments inflicted.” A though that constitutional
provision has not yet been applied in the proportionality context,
proportionality review is specifically mandated by statute in
Montana. As previously noted, § 46-18-310, MCA, while making no
mention of a simlar responsibility at the district court, requires
the state Suprenme Court to review the proportionality of each death
sent ence.

We now hold that pursuant to Article Il, Section 22, of the
Montana Constitution, the inposition of a death sentence by state
courts in Mntana nust be reviewed for conpliance with the
proportionality and individualized treatnment requirenents set forth
in Enmund.

Therefore, pursuant to the mandates of both the federal and
state constitutions and the Mntana Legislature, this Court nust
undertake a review of the proportionality of Vernon's sentence. W

have divided our discussion of proportionality into Federal
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Proportionality Review and Mntana Proportionality Review. W note
at the outset that Vernon's sentence was reviewed on direct appeal
pursuant to only the Ei ghth Anendnent, and that a discussion of
Montana's parallel prohibition against cruel and unusual punishment

was never undertaken by this Court. See Vernon Kills On Top I (1990), 243

Mont. 56, 104-09, 793 p.2d 1273, 1306-09.

Based on an extrenely narrow and unfounded application of
§ 46-21-105(2), MCA, the dissent contends that because independent
state grounds for proportionality were not argued on the previous
appeal, consideration of our state constitution is precluded in
this case. However, § 46-21-105(2), MA  sinply precludes
considering "grounds for relief" that could have been, but were not
rai sed by direct appeal. In this case, the "ground for relief" is
t hat t he sent ence i nposed on Ver non Kills On Top was
di sproportionate to the conduct for which he was convicted. The
fact that that conclusion is based on one authority, as opposed to
another, does not change the "grounds for relief" anynore than if

the conclusion was based on a citation from_Anerican Jurisprudence

Second, rather than _corpus Juris Secundum

The issue of proportionality and individualized treatnent has
not been raised for the first time in this proceeding. It was
raised on appeal.

To first of all conclude that a procedural bar is nore
inmportant than a human life, and then unreasonably and w thout
authority construe the procedural bar nore narrowmy than it was

ever i ntended in order to preclude consideration of an issue of
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such great inportance, is not an approach supported by prior case
law of this Court, nor commonly accepted notions of justice. The
only principle applicable to this Court's reconsideration of the

proportionality issue is the principle of res judicata, which has

al ready been discussed.
FEDERAL PROPORTI ONALI TY REVI EW

Enmund v, Florida ( 1982 ) , 458 U. S. 782, and Tisonv. Arizona {1987) , 481

US 137, mark the starting point for federal proportionality
review in the context of acconplice liability. In  Enmund, the
def endant drove a getaway car and his two colleagues killed two
i ntended robbery victims. The Florida court sentenced the
defendant to death for his conviction of nurder, based on

felony-murder and acconplice-liability theories. Enmund, 4 58 u 3
at 786. The United States Suprene Court held that death is a

di sproportionate penalty "for one who neither took life, attenpted

to take life, nor intended to take life." Enmund, 458 U. S. at 787,

801. The Court applied federal proportionality principles found in
Lockett, 438 U.S. 586, and Woodson, 428 U.S. 280, and focused its

I nqui ry on Enmund's personal cul pability. The Court concl uded

t hat:

Enmund did not kill or intend to kill and thus his
culpability is plainly different from that of the robbers
who killed; vyet the State treated them alike and
attributed to Ennund the culpability of those who killed
the [victins]. This was inpermssible under the Eighth
Amendnent .

Enmund, 458 U. S at 798.
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In 1987, the Court decided Tison, 481 U. S. 137. Tison di d not
overrule Enmund; however, it arguably restricted its scope.

Al though the Tison brothers, like Ennund, did not kill or attenpt
to kill, their case was unlike Enmund's case in that their
participation in the crime was judged "mgjor" and their mental
state "highly cul pable/--one that was characterized as show ng
"reckless indifference to human life." Tsn, 481U.S. at 157-58.

The Tison defendants were brothers who had helped arrange the
escape from prison of their father and his cell mate, both
convicted nurderers. Their getaway car broke down and the group
decided to steal another car from a passing notori st. A family
stopped to help the group and the group forced them off the highway
and down a dirt road. 'The defendants' father toid his sons to
return to the car for some water and when they returned the
defendants witnessed their father and his cell mate shotgun the
famly to death. The defendants were tried, convicted, and
sentenced to death wunder Arizona's felony-nurder and acconplice
liability statutes. Tison, 481U.S. at 139-42.

On appeal, the defendants argued that their death sentences
were disproportionate, and therefore, in violation of the E ghth

Amendnent, as construed in Enmund. The Supreme Court disagreed and
found that Enmund Ieft open "the internediate case of the defendant

whose participation is major and whose nental state is one of
reckless indifference to the value of human life." Tison, 481 U.S.

at  152. The Court addressed the defendants' contention that they
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did not, in Ewmundsterms, "kill, attenpt to kill, or intend to

kKill," when it stated:

A narrow focus on the question of whether or not a
given defendant "intended to kill," however, is a highly
unsatisfactory means of definitively distinguishing the
nost cul pabl e and dangerous of nurderers. Many who
intend to, and do, kill are not crimnally liable at
all-those who act in self-defense or wth other
justification or excuse. . . On the other hand, sone

noni ntentional nurderers may be anong the nost dangerous
and inhumane of all--the person who tortures another not
caring whether the victim lives or dies, or the robber
who shoots soneone in the course of the robbery, utterly
indifferent to the fact that the desire to rob nay have
the unintended consequence of killing the victim as well
as taking the wvictimMs property. This reckl ess
indifference to the value of human life nay be every bit
as shocking to the noral sense as an 'intent to kill.’

[Wle hold that the reckless disregard for hunman
iiie inplicit in knowingly engaging in crimnal
activities known to <carry a grave risk of death
represents a highly cul pable nmental state, a mental state
that may be taken into account in making a capital
sentenci ng judgment when that conduct causes its natural,
though also not inevitable, lethal result.

Tison, 481 U.S. at 157-58

Therefore, because the Tisons' participation in the underlying
crime was deenmed "substantial," in that each was "actively involved
in every elenment of the kidnapping-robbery and was physically
present during the entire sequence of crimnal activity culmnating

in the nmurder," and because actual armed escape and ki dnappi ng
involved a "reckless indifference to human life," the Court held

that the Tisons' conduct did not fall within the confines of Enmund.
Tison, 481 U.S. at 158.
On the basis of Enmund and Tison,

(iJt is now clear, as a matter of federal proportionality
principles, that capital punishment may be inposed on one
who commits a homicide wthout the purpose or know edge
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that death will result, at least to the extent that the
defendant's conduct can be characterized as "recklessly
indifferent to human life."

State v. Gerald (N. J. 1988), 549 A.2d 792, 810. However, this approach

has been criticized by both courts and scholars. As one author
st at ed:

[TlThe . . lack of an identifiable core inherent in the
Tison rule renders it incapable of carrying out any
constitutionally neaningful delineation between classes
of felony nurder acconplices because every felony nurder
acconplice arguably is recklessly indifferent.

. Sinply because a court can $ay that a
def endant was recklessly indifferent does not nean that
a death penalty is not grossly disproportionate under the
ei ghth anmendment. Only by considering all of the factors
in a case can a court nake this decision.

Ri chard A. Rosen, Fel ony  Murder and the Eighth Amendnent

Jurisprudence of Death, 31 B.C. L. Rev. 1103, 1163, 1167 {1990).

Another criticized Tisonfor its failure to distinguish between

those felons who should be sentenced to death from those who shoul d

not :

By failing to define the terms of its new standard,
such as "major participation" or "reckless indifference
for human |ife," the Tison Court did not clearly
differentiate those felony nurderers who should not
receive the death penalty from those who shoul d. Thus,
by mani pulating the facts, or the terms of the new

standard, |ower courts are free to inpose the death
penalty on all felony nurderers unless the court is
presented with a fact pattern identical to that in the

Enmund deci sion.

She conti nues:

The Tison Court's inposition of the death penalty

with only superficial regard to the defendant's
"bl amewor t hi ness” has effectively allowed courts to
disregard the defendant's state of mnd or |evel of
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cul pability in their evaluation of death sentences. Many
courts have sinply inferred the "reckless indifference to
human life," required by Tison from a defendant's "major
participation" in a felony, and have found the Tison
standards are thus satisfied. By disregarding the
teachings of Furman, G egg, and Coker on how puni shment nust
be proportionate to the crme, courts are inposing the
death penalty arbitrarily and  without regard to
i ndividual culpability, a result which would appear to
overreach the Court's intent in Tison and violate the
ei ghth anendnment prohibition against cruel and unusual
puni shrent .

Note, Constitutionalizing the Death Penalty for Acconplices to

Fel ony Murder, 26 Am Crim L. Rev. 463, 482, 48%-490Q.

This concern is echoed by others who criticize Tson for its

new standards. For exanple, one author deplores the Court's use of

the term "reckl essness":

Not only is the Court's new |anguage likely to |ead
to disparate applications anmong the states, but the
standard also is inconsistent with the majr principle of
Furman and recogni zed in Enmund. I nherent in Eamund's
requi rement of an individualized consi deration of
culpability is the idea that the death penalty, typically
a puni shment reserved for first-degree nurder, should not
be inflicted on one whose level of culpability is not
equivalent to that of other death penalty recipients.
Thus, Enmund  prohibited usi ng the el enent  of
participation in the felony to supply the intent
requi rement for first-degree nurder at the sentencing
stage.

The Tison Court further confuses the issue by
collapsing the element of a high level of participation
in the underlying felony into the reckless indifference
el ement . . Collapsing the issues in this way
endangers the individualizedconsiderationof culpability
required in death penalty cases

Not e, Overstepping Precedent ? Tison v, Arizona | nposes the Death

Penalty on Felony_ Mirder Acconplices, 66 NC. L. Rev. 817, 835-36.

47



In addition, sone scholars criticize the Tison Court for its

failure to address the two acceptable goals of capital punishnent--

deterrence and retribution:

If neither [deterrence nor retribution% is realized then
the penalty is "nothing nore than the purposeless and
needl ess inposition of pain and suffering.” W t hout
intent to kill, which is comonly considered to establish
the highest degree of «culpability, it is questionable
that the death penalty, the most extrene form of
retribution, 1is proportionate. As for deterrence, the
Enmund Court made clear that only those who preneditate
and deliberate can be deterred. The Court stated "if a

person does not intend that life will be taken, or that
lethal force will be enployed by others, the possibility
that the death penalty will be inposed for vicarious
felony murder will not 'enter into the cold cal culus that

precedes the decision to act.'"

Note, Overstepping Precedent?, 66 N.C L. Rev. at 833 (footnotes

omtted).
Ot her scholars have | anmented the application of the death

penalty to the "nontriggerman" acconplice. As Richard Garnett

st at ed:

[Tlhe nontriggerman convicted of felony nmurder is three
times removed from the |ocus of blane: the killing is
nurder by reason of the felony nurder rule, the defendant
Is responsible for the killing under acconplice liability
principles, and he faces the executioner because of the
manner in which another person killed. Such a defendant

my be at the outer reaches of personal culpability, yet
still face death.

Richard W Garnett, Depravity Thrice Renoved: Usirng the "Heinous

Cr uel , or Depr aved" Factor to AggravaLe Convi cti ons of

Nentriggermen Acconplices in Capital Cases., 103 Yale L. J. 2471,

2473 (1994)
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Courts, too, have criticized the state of f ederal

proportionality review in the post-Tison era. As the New Jersey

Supreme Court noted in Gerald:
The failure to distinguish, for purpose of punishnent,
those who intend the death of their victim from those who

do not does violence to the basic principle stated [in
Tison] that »the nore purposeful the conduct, the nore

serious is the offense, and, therefore, the nore severely
it ought to be punished." Tison, 481 U.S. at 156."

Gerald, 549 A.2d at 815.

In Vernon Kills On Top I, we cited T7ison for the proposition that
"maj or participation in the felony commtted, conbined wth
reckless indifference to human life, is sufficient to satisfy the
Enmund cul pability requirement,” and concluded that "the fact that
vernon] did not deliver the final fatal blows does not preclude

i nposition of the death penalty.” Vernon Kills On Top I, 243 Mont. at

106, 793 Pp.2d at 1307. This Court then considered (despite
Vernon's failure to argue the issue) the statutory requirenment that
the sentence not be excessive or disproportionate to the penalty
I nposed in simlar cases, considering both the crimes and the
def endant s. The Court's brief discussion on proportionality
i ncluded a list of the cases to which it had conpared Vernon's

sent ence. Vernon Kills On Top I, 243 Mont. at 108, 793 p.2d at 1308.

*The court also noted that: "The failure to make that
distinction also creates gross disproportionality in light of the
penalties inmposed on conviction for such crimes as aggravated
assault, aggravated manslaughter, and felony-nurder. As such, the
infliction of capital punishment on one who does not intend his or
her victim's death is a violation of our state constitutional
prohi bition agai nst cruel and unusual punishment." Gerald, 549 A.2d

at 815-16 (citations omtted).
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These included: Statev. Lester Kills on Top (1990} ,243 Mont. 378, 787 P.2d
336; Sate v. Dawson (1988),233 Mont. 345, 761 P.2d 352; State v. Keefe
(1988), 232 Mnt. 258, 759 p.2d 128; State v. Smith (1985), 217 Mont.
461, 705 p.2d 1087; Statev. Fitzpatrick (1980} , 186 Mont. 187, 606 P.2d
1343; Satev. Coleman (1979), 185 Mont. 299, 605 p.2d 1000; Swte v
McKenze(1976), 171 Mont. 278, 557 Pp.2d 1023. The court noted that
each of the cases, except Keefe, involved a death penalty inposed

for the aggravated kidnapping and subsequent death of a victim
Vernon Kills On Top I, 243 Mont. at 109, 793 p.2d at 1308. This Court
concl uded that Vernon was a major participant in the crines
commtted, and that he exhibited a reckless disregard for human
life. Vernon Kills OnTop |, 243 Mont. at 109, 793 p.2d at 1309.

Qur prior review, however, was flawed based on even the Tison
st andar d. First, the cases the Court "conpared" are markedly
dissimlar to Vernon's case because, while Vernon was not present
at the actual nurder and arguably displayed no intent to kill the
victim the defendant in each of the "conparable" cases was the

principle actor (and not the ‘"nontriggerman") in the actual

killing." In addition, Vernon's sentence was not conpared to that

"This Court has only considered ten death penalty convictions
since 1973. Since VenonKillsOnTopl, we have decided Sate v. Turner
(1993}, 262 Mont. 39, 864 p,2d 235, Statev.Gollehon(1993), 262 Mont .
1, 864 p.2d 249, and Swtev. Langford (1991), 248 Mont. 420, 813 P.2d
936. None of these cases is "conparable" to Vernon's. Any
proportionality review of Vernon's sentence nust take into account
the facts that Vernon was not present at the nurder and arguably
did not intend the nurder; therefore a proportionality review which
uses only these ten Mntana cases is fatally flawed. In addition,
in the later case of Turner, 262 Mont. at 60, 864 P.2d at 248, this
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of Diane Bull Coming, who, based on everyone's testinony, including
her own, was nore directly involved in Etchemendy's death than
Vernon.

Second, Vernon's case presents a situation nore simlar to the

facts of FEwmund than the facts of Tison. The defendants in Tison

provided firearms to convicted nmurderers to aid their escape from
prison and were admttedly wlling to kill, if necessary, in

furtherance of that escape. In addition, the Tison court attached

significance to the fact that the defendants were physically
present when the nurders were commtted. Justice O Connor,
speaking for the mgjority, enphasized:

Far from nerely sitting in a car away from the actual
scene of the nurders acting as the getaway driver to a
robbery, each petitioner was actively involved in every
el enent of the kidnapping-robbery and was vhysically
present during the entire sequence of crimnal activity
cuilminating in the nmurder of the Lyons famly and the
subgseguent flight.

Tison, 481 U. S. at 158 (enphasis added).

For these reasons we reverse our prior conclusion that based
on a review for proportionality pursuant to the Eighth Amendnent to
the U S. Constitution, the State proved sufficient culpability on
the part of Vernon for the death of John Martin Etchenendy, Jr., to

justify inposition of a death sentence. However, because we

Court performed a proportionality review for Turner, who was the
principle actor in a deliberate hom cide. This Court found that
"Turner's conduct was gignificantly more cul pable than that of Vern
Kills On Top." Turner, 262 Mont. at 60, 864 p.2d at 248 (enphasis
added). The Court's opinion points out that Vernon was not present
at the timeof the killing. On the basis of Tumer it is arguable
that if Vernon is indeed less culpable, his sentence should
proportionally reflect his |ess purposeful conduct.
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concl ude that Tison does not provide sufficient guidance for future

determ nation of who can and who cannot be constitutionally
sentenced to death under Modntana's Constitution, we choose to

afford clearer protection consistent with the standard in Enmund

under  Montana's Constitution, and therefore, the follow ng
di scussion is necessary.
STATE PROPORTI ONALI TY REVI EW

Article Il, Section 22, of the Mntana Constitution, provides
that cruel and unusual punishnent shall not be inflicted. Mntana
may interpret this section nore strictly than the United States
Supreme Court interprets the federal equivalent because " [s]tates
are free to grant citizens greater protections based on state
constitutional provi sions than the United States Suprenme Court

divines from the United States Constitution."  State v. Bullock (1995) ,
272 Mnt. 361, 383, 901 p.2d 61, 75. As we stated in Bulock "We

have chosen not to 'march |lock-step’ with the United States Suprene

Court, even when applying nearly identical |anguage.” Bullock, 2 72

Mont. at 384, 901 p.2d4 at 75.

The U.S. Suprene Court has recognized the inportance of the
State court's role in death sentence review I'n Cabana v. Bullock
{1986), 474 U. S. 376, the U S Suprene Court remanded a case to the
state court system to nmmke factual findings consistent with the
Ei ghth Anendrment as nandated by Ewmmund. According to the Court:

[Ilt is the [state court], therefore, not the federal

habeas corpus court, which should first provide [the

defendant] with that which he has not yet had and to
which he is constitutionally entitled--a reliable
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determ nation as to whether he is subject to the death
penalty

Cabana, 474 U.S. at  391.

The Court further noted that "[clonsiderations of federalism
and comty counsel respect for the ability of state courts to carry
out their role as the primary protectors of the rights of crimnal

defendants." Cabana, 474 U.S. at 391 (citing Younger v. Harris{1971),

401 U.S. 37). The Suprene Court has also observed that in capital
cases, as in other constitutional contexts, the states "are free to
provide greater protections in their crimnal justice system than

the Federal Constitution requires." Californiav. Ramos {1983), 463 U. S.

992, 1013-14.

It is therefore appropriate to analyze the death penalty
pursuant to not only the federal constitution, but our state
constitutional standards as well. This approach was undertaken by
the New Jersey Suprene Court in Gerald, 549 A.2d 792. In CGerald, the
i ssue before the court was "whether a sentence of death is

di sproportionate for a defendant who had no intent to kill his or

her victim but rather intended only to inflict serious bodily

injury, even though the injury did in fact result in death." Gerald,
549 A.2d at 811. The court first worked through the federal
proportionality analysis and determned that: "Defendant's conduct

in this case appears (or so a jury could find) to fall wthin the

Tison category of nonintentional nurders that manifest a reckless
indifference to human life." Gerald, 549 A.2d at 810. However, the

court held that:
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The federal constitutional analysis, of course, does not
end t he inquiry

: Resort to a state-constitutional analysis is
especially appropriate in light of the fact that "capital

punishnment is a matter of particular state interest or
| ocal concern and does not require a uniform national

policy."

Gerald, 549 A.2d at 810-11 (citation onmitted). The GeradCourt did
| ook to the Suprene Court for guidance where it deenmed the Court's
| anguage persuasi ve:
W& sometimes | 00k to aspects of the Supreme Court's
constitutional analysis, where persuasive, for guidance
in establishing principles under our state constitution.
We observe at the outset that the death penalty statute
must "limt inposition of the penalty to what is assuned
to be the small group for which it is appropriate.™
(Citing Furman v. Georgia, 408 U.S. at 310 (Wite, J.,

concurring) .} W also record our agreenent with the Tison

Court's statenment that " [dleeply ingrained in our |egal
tradition is the idea that the nore purposeful the
conduct, the nore serious is the offense, and, therefore,
the nore severely it ought to be punished.” Tison, 481
U S at 156.

Gerald, 549 A.2d at 811 (citation omtted).

Al though we agree with the US. Supreme Court's holding and
rati onale in Emmund and the | anguage from Tisoncited by the New
Jersey Court in Gead we do not believe that wholesale application
of Tison to the Mntana Constitution would sufficiently distinguish
between various fornms of conduct for purposes of inposing the death
penal ty. Montana's statute which requires proportionality review
strengthens our conclusion, as does the U S. Supreme Court's

apparent inclination to further erode its holding in FEnmund.As one

source st ated:



Though [Pulley v. Harris® (1984), 465 U.S. 371 arguably
departs from the Court's previous ringing endorsenent of

proportionality review as a constitutional requirenent,

it does not contradict the language in [Gegg v Ceorgia
(1976), 428 U.S. 153] indicating that proportionality
review is inportant because it can help elimnate
"wanton" and "freakish" death sentences. | n_addition,

Pulleyi s not particularly inportant in states that, by
providing sStatutorilvmandatedproportionalitv review, ao
bevond what the United States Constitution requires.

Conment , A Critical Eval uati on of State Supr ene Cour't

Proportionality Review in Death Sentence Cases, 73 lowa L. Rev.

719, 725 (enphasis added).

Tennessee is another state with a statutory requirenent of
proportionality review In 1992 the Tennessee Suprene Court
addressed the issue of the proportionality of the death penalty to

the crime of felony murder. State v. Middlebrooks (Tenn . 19 92 ), 84 0
S.W.2da 317, 335-47. Li ke the Gerald court, the Tennessee Suprene

Court first applied "the mninum standards for determ ning whether
a sentence of death may be constitutionally inposed under the
United States Constitution for felony nmurder” by applying the
Enmund/Tison anal ysi s. Middlebrooks, 840 §.W.2d at 337. The Court

conti nued, however:

These federal standards do not, however, answer the
guestion wunder the state constitution . [Wle may
not inpinge upon the mninmum |evel of protection
est abli shed by Suprenme Court interpretations of the
federal constitutional guarantee, but nmay inpose higher
standards and stronger protections than those set by the
federal constitution.

¢Pulley hel d that the Ei ghth Amendnent does not invariably
require state appellate courts, before confirmng a death penalty
in any case, to conpare the case before it with the penalties
inposed in simlar cases if requested to do so by the prisoner.
Pulley, 465 U.S. at 876.
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Middlebrooks, 840 s.wW.2d at 338. The Court wultimately relied on its

own statutory provision to determine that its state constitution
required stronger protections for felony nurderers:

An integral part of the death penalty statute
that nust be construed in pari materia is the
automatic review of every death sentence by
this Court. Subsection (c) of that statute
enunerates our duties that include elimnating
any arbitrary, excessive, or disproportionate
i nposition of the death penalty.

Accordingly, rather than an absolute rule of perse
di sproportionality, this Court has in the past relied on
its statutory duty of review under [Tennessee statute] to
assure that the sentence ineachcasei s not disproportionate

or excessive. We agree with that approach and with
Justice Blackmun's rejection of the perse proportionality

approach in his dissent in Lockettv. Ohio, 48 U.S. 586, 613-
619. He observed in that connection that a sentence in
felony murder should be based on evidence of a particular
defendant's participation in homcide and his mens rea in
regard to the homcidal act.

We, therefore, reaffirmthe rejection of a per se
proportionality approach in favor of the required
statutory proportionality review

Middlebrooks, 840 g.W.2d at 339-40.

Li ke the Tennessee court, we do not today adopt a rule that
the death sentence can never be inposed on soneone convicted of
felony nmurder. What we do hold is that, pursuant to statute and
the Montana Constitution, each case has to be reviewed on the basis
of its unique facts to assure that the death sentence is not
di sproportionate to the degree of that defendant's culpability for
a victims death.

We reject wholesale adoption of the Supreme Court's [|anguage

I n Tison because we agree that it |acks any "identifiable core"

which provides us with a nmeaningful way of delineating under our
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own constitution between those felony nurder participants who
possess sufficient culpability to warrant inposition of the death
penalty and those who |ack any intent whatsoever to cause the death
of another. We conclude that a finding of nmere "reckless
indifference" 1is not sufficient for inposition of the death penalty
under the proportionality review required pursuant to the Montana
Constitution, and that the "reckless indifference" standard allows
courts to provide only superficial regard to a defendant's
"bl amewort hi ness"” before inposing a punishment, which, if inposed
W thout regard to blameworthiness, would be cruel and unusual.

Furthernore, we conclude that inposition of the death penalty

wi thout a requirement that there have been some intent to kill on
the part of the defendant would serve no purpose of deterrence. |f
a person has no intent to kill from the beginning, then the fact

that he m ght suffer the inposition of a death penalty cannot

"enter into the cold calculus that precedes the decision to act."

Enmund, 458 U.S. at 799 (quoting Gregg, 428 U S. at 186). Al though

the deterrent purpose of the death penalty is not its only purpose

(see Enmund and Tison), it is one factor to consider in the course of

our individualized review for proportionality.

After thorough review of the record in this case, we concl ude,
on independent state constitutional grounds, that because Vernon
Kills On Top was not present when John Etchenmendy was killed, did
not inflict the injuries which caused his death, and because there
was no reliable evidence that he intended his death--but instead

evidence that he sought to avoid it--the inposition of his death
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sentence was disproportionate to his actual conduct, cannot
wi t hstand individualized scrutiny, and nust be set aside. To the

extent that State v VernonKillsOn Top (1990),243 Mont. 56, 793 p.2d

1273, is inconsistent with this opinion, it is reversed.

Nothing in this opinion precludes the inposition of any other
penalty provided by law for the crimes of which Vernon was
convicted (should his conviction survive further challenge),
including life in prison as provided for in §§ 45-5-1C2(2) and
-303(2) , MCA.

| SSUE 5

Did the District Court err when it denied five of the
petitioner's claims based on the procedural bar found at
§ 46-21-105, MCA, because they were not previously raised on
appeal ?

Vernon Kills On Top contends that the District Court erred
when it dismssed his claims nunbered 3, 6, 7, 8, and 12 based on
the procedural bar found at § 46-21-105, MCA.  Subparagraph (2) of
that section provides as follows:

(2) Wien a petitioner has been afforded a direct
appeal of the petitioner's conviction, grounds for relief

that could reasonably have been raised on direct appeal

may not be raised in the original or amended petition.

I'n Lester Kills On Top v. State {1995}, 273 Mnt. 32, 60, 901 ?.2d 1368,
1386, we cited with approval our recent observation in »re Manula

(1993), 263 Munt. 166, 169, 866 P.2d 1127, 1129. There we stated

t hat :
We have applied that statutory bar [in § 46-21-

105(2), MCA] consistently in order to prevent the abuse
of postconviction relief by crimnal defendants who woul d
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substitute those proceedings for direct appeal and in
order to preserve the integrity of the trial and direct
appeal .

I n Lester Kills On Top, 273 Mont. at 60, 901 P».24 at 1386, we also
overrul ed that part of Statev. Henricks (1983), 206 Mont. 469, 474, 672

P.2d 20, 23, which suggested that the procedural bar would not be
applied, and held that we would apply § 46-21-105{2), MCA, based on
its plain terms.

In accord with the statutory requirenment and our prior

deci sion in Lester KillsOnTop, we conclude that claims 3 and 6 could

reasonably have been raised during Vernon's direct appeal to this
Court, but were not. Qur refusal to consider those issues now wll
not result in a fundamental mscarriage of justice, and therefore
Vernon is procedurally barred from raising them in this petition
for postconviction relief. We al so observe that clams 7, 8, and
12 relate to the District Court's inposition of the death sentence.
That sentence has now been vacated. W conclude, therefore, that
those issues are noot.

For these reasons, the District Court's summary dismssal of
claims nunmbered 3 and 6 is affirmed and we decline to address the
District Court's summary dism ssal of clams nunbered 7, 8, and 12.

In sunmmary, the District court *'s dism ssal of Vernon
Kills On Top's petition for postconviction relief based on
i neffective assistance of counsel is vacated and this case is
remanded to the District Court for a hearing at which the
petitioner is entitled to present evidence of i neffective

assistance limted to the issues previously set forth in this
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opi ni on. Furthernore, the inposition of the death sentence as a
penalty in this case is vacated and, 1in the event that Vernon
Kills On Top's conviction is affirnmed, following the hearing to
consider his claim that he received ineffective assistance of
counsel, the death penalty is not a sentencing option for the
District Court. He may otherwi se be sentenced for the crimes of
which he was convicted consistent with all renmaining options set

forth in Mntana's Crinminal Code, including life in prison.

Terre ) T onburtide

/' Jystick

W concur:

Chi ef Justice

Dl}t}rict Cour't gudge John R. cChristensen

[
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Justice Karia M Gay, concurring and dissenting.

| concur in the Court's opinion on issues two and five and in
parts of that opinion on issues one and three. | respectfully
di ssent from portions of the Court's opinion on issues one and
three and from the entirety of that opinion on issue four.

| ssue one is whether the District Court erred in denying
petitioner the opportunity to amend his petition for postconviction
relief. Wth regard to the proposed anendnents relating to
I neffective assistance of counsel, newy discovered evidence, Bradv
violations and cunulative denial of due process, | agree with the
Court that the amendments were not futile and that the District
Court abused its discretion in determning otherw se.

| disagree with the Court's determnation that the proposed
amendment to claim 11 to refer to § 45-2-302(1), MCA should have
been allowed. First of all, it is undisputed that petitioner was
not charged under this particular subsection of the m"iegal
accountability" statute which requires that the nental state
necessary for the underlying offense nust be "shared" by the person
the State seeks to hold legally accountable for the acts.
Subsection (3) of § 45-2-302, MCA, which is applicable in this
case, requires only that

either before or during the conmssion of an offense with

the purpose to pronote or aid such conm ssion, he

solicits, aids, abets, agrees, or attenpts to aid such

(())ftfhéanrse.person in the planning or comm ssion of the

Moreover, this § 45-2-302(1), MCA, issue--which by the Court's own
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characterization relates to the existence or |ack thereof of a
statutory aggravating circunstance and not to proportionality--
could have been raised in petitioner's direct appeal and was not.
On that basis, the issue is procedurally barred under § 46-21-

105 (2), MCA, and Lester Kills on Tou, 901 P.2d at 1386-87. For

these reasons, it is my view that the District Court did not abuse
its discretion in rejecting the proposed amendment to claim 11 on
the basis that it was futile. The renminder of ny disagreenent
with the Court over this particular proposed anendnent relates to
ny strenuous disagreenment regarding issue four, the proportionality
issue, which is discussed below

Wth regard to issue one, | also am concerned with the Court's
sweepi ng suggestion that any and all notions to anend a petition
for postconviction relief--at least in a death penalty case--nust
be granted. It is nmy view that neither the |law nor "justice"
supports such a theory.

Nor do | see the relevance of the Court's observation that "no
prejudice to the State was established which would justify" denial
of petitioner's motion to anmend his petition for postconviction
relief. The Court cites to no authority under which the State nust
establish prejudice regarding a proposed amendnent prior to such
tinme as the proposing party establishes that justice requires that
the nmotion be granted, and | know of none.

My final observation with regard to the Court's discussion of
I ssue one relates to the 1995 anendnents to § 46-21-105, MCA, which

are not applicable to the case presently before us. As anended, §
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46-21-105(1), MCA expressly provides that a petition for
postconviction relief "may be amended only once." Presunmably the
Court will apply that limtation, pursuant to the clear intent of
the legislature, in future postconviction proceedings to which it
applies, absent a successful constitutional challenge. | fear,
however, that the Court's sweeping suggestion in this case--that
any and all notions to anmend a petition for postconviction relief
in a death penalty case nust be granted--wll prove a significant
stunbling block to anyone attenpting to argue that this Court nust
follow the law duly enacted by the legislature in § 46-21-105(1),
MCA (1995).

| ssue three is whether the District Court erred in concluding
that certain of the petitioner's claims were barred by the doctrine

of reg iudicata. The Court holds that, except as to the clains

whi ch raise proportionality arguments pursuant to the United States
and Mntana Constitutions, the District Court did not err in
concluding that certain of petitioner's clains are so barred. |
agree with the Court that the specified clains are barred by rxes
| udi cat a.

Wth specific regard to the proportionality claims, | agree

wth the Court that the doctrine of reg iudicata was not enacted

into the postconviction relief statutes by the Mntana |egislature
and, therefore, that the doctrine is a judicial creation. | also
agree that we have recognized an exception to its applicability
where the case already nust be remanded for further proceedings

because of reversal on an unrelated issue. See Zimerman, 573 p.z2d
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at 178. This threshold Zi mmernman procedural circunstance is
present in this case because we have concluded that the Brady.
violations require that petitioner be resentenced, for the reasons
di scussed in some detail in petitioner's bDbrother's recent

postconviction case. See Lester Kills on Top, 901 P.2d at 1375-77.

However, Zimerman authorizes us to revisit an issue resolved
on direct appeal only "to correct a manifest error in [our] fornmner

opi ni on. " Zi merman, 573 p.2d at 178. Based on Zimmernan, the

Court refuses to bar petitioner's proportionality arguments under
either the federal or the Mntana Constitution and proceeds, in
issue four, to address those argunents on the nerits under both
Constitutions. | disagree that Zimrerman authorizes us to address
proportionality under either Constitution.

Wth regard to the issue of proportionality under the United
States Constitution which we addressed and resolved in petitioner's
direct appeal, it is ny view that our earlier opinion did not
contain manifest error and that the Court's proportionality
analysis in the present case is flawed. Therefore, | would apply

the res iudicata bar to petitioner's proportionality argument under

the United States Constitution.

Before even beginning its proportionality analyses, the Court
"reviews" the evidence which led to petitioner's conviction for
aggravat ed ki dnapping and deliberate homcide and to the inposition
by the sentencing court of the death penalty. Its review rather
pointedly mnimzes the evidence about the extent of petitioner's

participation in the episode which resulted in Etchenendy's death.
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Instead, it focuses largely on the testinmony of Diane Bull Com ng
and, in the guise of "review ng" that testinony, reweighs her
testinony and redetermnes her credibility. The Court cites to no
authority under which it is authorized to do so, and | submt that
the sole intent of this "review" IS to buttress the conclusion the
Court determned in advance to reach. In ny opinion, we are bound
on these factual matters by the record which supported the jury
verdicts and the findings of fact made by the sentencing court and
which we reviewed and affirned on appeal in State v. Kills On Top
(1990), 243 Mont. 56, 793 p.2d 1273.

That record indicates that the deliberate hom cide was
commtted by nmeans of torture and that the aggravated kidnapping
resulted in the death of the victim; that petitioner was "directly
involved in the serious beating of the victim" that this severe
physical brutality engaged in by petitioner was so severe it could
have caused death even absent further infliction of physical
violence by petitioner's brother; that after that potentially fatal
beating, petitioner participated in placing the nude victimin the
trunk of the vehicle and did nothing for himin the subsequent

twel ve-hour period; and that later, on two occasions, petitioner

agreed that the victimhad to die. Kills on Tor), 793 p.2d at 1300-
1308. Indeed, we specifically determ ned that the sentencing
court's finding that petitioner "agreed that the victimhad to die"

was supported by the record. Kills on Top, 793 p.2d at 1308.

Notwi thstanding this record, and our related determnations in

petitioner's direct appeal, the Court resorts to "retrying" these
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matters here. | cannot join in such a course of action.

The Court then proceeds to its "Federal Proportionality
Review." It sets forth, briefly, the United States Suprene Court's
controlling Ennund and Tison cases, and then presents |engthy
criticisms of Tison fromlaw review articles and one court. There
appears to be no reason for including this segnment, other than the
Court's inplicit agreement with the criticisns of Tison advanced by

others. The question before us here, however, is not whether we

agree with the Supreme Court's decision in Tison: the issue here is
whether this Court erred in applying that decision in petitioner's
direct appeal. Thus, the "criticisn is totally irrelevant to the
Court's purported federal proportionality review in this case.
The Court does finally advance its analysis regarding whether,
under federal proportionality standards set forth in Enmund and

Tison, this Court's opinion in petitioner's direct appeal contained

“mani fest error" for purposes of applying the Zinmrerman exception

to the doctrine of res iudicata. In one short paragraph, it

concludes that our previous analysis under Tison was flawed. That
paragraph is followed by another single paragraph asserting that
petitioner's case "presents a situation nore simlar to the facts
of Enmund than the facts of Tison." | submt that the Court is
incorrect in both regards. As a result, it is ny view that our
opinion on this issue in petitioner's direct appeal was not
mani festly erroneous and does not support refusing to apply =zxes

ludicata here pursuant to Zinmernman.

Regarding Tison, the facts in that case were as follows. The
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Tison brothers planned and executed their father's armed escape
from the Arizona State Prison. Wen a tire blew out on their
vehicle after the escape, they decided to flag down a passing
motorist and steal a car; they arned thenselves and waited at the
side of the road. Wen the Lyons famly stopped to render
assistance, they were forced into the backseat of the Tison vehicle
and driven into the desert, where they were ordered out while the
Tisons stole their property and put it into the Tison vehicle.
Wthin the view of the Tison brothers, their father and his co-
escapee nurdered the Lyons famly with the shotguns used in the
escape. Nei t her brother made any effort to help the victins.

Tison 481 U. S, at 139-21. The brothers subsequently were

convicted of armed robbery, kidnaping, car theft and fel ony-nurder.
The sentencing court found three statutory aggravating factors and
no statutory mtigating factor; it specifically found that the
brot hers’ participation in the <crimes giving rise to the
application of the felony-nurder rule was "very substantial."

Tison, 481 U. S at 142. On appeal, the Arizona Supreme Court

determ ned that the record established that both brothers were
present during the homcides and that the homcides "occurred as
part of and in the course of the escape and continuous attenpt to

prevent recapture.” Tison 481 U S at 143 The brothers

subsequently challenged their death sentences in postconviction
proceedings, which ultimately reached the United States Suprene

Court. Tison, 481 U S. at 143, 145-46.
The issue before the Suprene Court was whether the Ei ghth
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Anmendment permtted inposition of the death penalty for
nontriggernmen who took no act desired, or substantially certain, to
cause death but whose participation in the crinmes was major and
whose mental state was one of reckless indifference to the value of
human life. Tison, 481 U S. at 152. Distinguishing the facts from
Enmund, the Suprene Court determned fromthe record that the
petitioners were "actively involved in every elenent of the
ki dnapi ng-robbery and physically present during the entire sequence
of crimnal activity culmnating in the nurder of the Lyons famly.

no Tison, 481 U. S at 158. On that basis, the Suprene Court
held that "major participation in the felony commtted, conbined
with reckless indifference to human life, is sufficient to satisfy
the Enmund cul pability requirement.” TJison 481 U S. at 158.

It is clear that the Tison Court premsed its holding on the
brothers' major participation in the underlying felonies which gave
rise to the felony-nurder death sentences, and the reckl ess
indifference to human life shown by that participation and their
failure to do anything to prevent the nurders. W applied these

Tison criteria in Kills Onh Top and held that the facts of this case

were sufficient to satisfy the individual culpability requirement

set forth in Ennund. Kills on Too, 793 p.2d4 at 1306-1308. It is

clear that we were correct in doing so;, indeed, it is my view that
petitioner's culpability here is greater than that of the Tison
br ot hers.

Petitioner was driving the vehicle at the inception of the

| engt hy epi sode which culmnated in Etchemendy's death and, indeed,
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drove the group out of town for the purpose of "rolling" and
stealing from him petitioner confiscated Etchemendy's credit cards

and enpl oyment checks from his wallet. Kills On Top, 793 P.2d at

1280. Wien petitioner's brother and Etchemendy were fighting in
the back seat of the vehicle, petitioner stopped the car because he
"wanted in on some of this;" while Etchenendy screaned and pleaded
with themto stop, petitioner and his brother continued beating him
and kicked him while he was lying on the ground. Petitioner then
attenpted to choke the victimin the back seat of the car. [Kills
On _Top, 793 p.2d at 1280. Petitioner later told Etchemendy to
remove his clothes and hel ped place the nude victiminto the trunk

of the car. Kills On Top, 793 P.2d at 1280. Petitioner and his

brot her subsequently cashed one of Etchenendy's checks and divided
the noney between them Later, petitioner agreed with his brother

on two occasions that they would have to kill and "get rid of"

Et chemendy. Kills On Top, 793 P.2d at 1281. \Wile petitioner was
not physically present when Etchemendy was mnurdered, he did nothing
in the lengthy pre-nurder stages of the episode to help the victim
or prevent the homcide. I ndeed, petitioner aided in leaving the

area after the nurder. Kills On Top, 793 P.2d at 1282. Petitioner

did not inflict the final fatal blows, but the record established
that the kick in the head which petitioner did inflict on

Et chemendy coul d have caused his death eventually even w thout

further infliction of physical violence. Kills on T, 793 P.2d at
1308.

A proper application of Tison to these facts and this record
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mandates two concl usions: First, petitioner was a ngjor
participant in the felony offenses--robbery and ki dnaping--
commtted prior to the actual fatal blows which killed Etchemendy
and upon which the State charged him with deliberate homcide by
accountability under the so-called felony-nurder rule. Second,
petitioner's acts denonstrated, at the very least, a reckless
indifference to human life. These are precisely the conclusions we
reached on this issue in petitioner's direct appeal. They were
correct then, and they remain correct today. The Court sinply
prefers to ignore the facts and the record concerning petitioner's
cul pability in its determnation to find "manifest error" regarding
federal proportionality requirements in our earlier decision--all

for the purpose of avoiding the res iudicata effect of that

deci si on.

Nor is the Court correct in stating that the present case nore
closely resenbl es Ennmund than Tison. In Enmund, two persons
committed robbery and then shot and killed their victims. Enmund,
458 U.S. at 784. Defendant Enmund was believed by |aw enforcenent
to have been waiting in a car outside the premses for the

offenders to return and to have driven the "getaway car." Enmund

458 U.S. at 784. One of the primary offenders was tried with
Enmund, and both were convicted of two counts of first-degree
murder and one count of robbery; Ennund was sentenced to death for
his role as an acconplice in the commssion of an armed robbery

which resulted in tw deaths. Ennund 458 U.S. at 784-85.

The United States Supreme Court granted Enmund’s petition for
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certiorari fromthe Florida Supreme Court's affirmance of the death
sentences in order to address the issue of whether death is a valid
penalty under the Eighth Amendnent for one who "aids and abets a
felony in the course of which a nurder is conmtted by others but
who does not hinself kill, attenpt to kill, or intend that a

killing take place or that lethal force will be enployed." Ennund

458 U.S. at 787, 797. The Supreme Court determned that Ennmund
"did not kill or attenpt to kill; and, as construed by the Florida
Suprene Court, the record before us does not warrant a finding that

Ennund had any intention of participating in or facilitating a

nurder." Enmund, 458 U S. at 798. Indeed, the "’only evidence of
the degree of [Enmund’s] participation is the jury's likely

i nference that he was the person in the car by the side of the road

near the scene of the crines."' Enmund, 458 U S at 786 (enphasis

added). On the basis of this record, the Supreme Court reversed
the inposition of the death penalty. Enmund, 458 U.S. at 801.

I wll not reiterate the record before us in this case
regarding petitioner's actual involvement and participation in the
extensive crimnal episode which culmnated in Etchemendy's death.
Nor will | present a detailed analysis of the extent to which that
participation differed both qualitatively and quantitively from the
record before the Supreme Court in Ennmund. Suffice it to say that
it is ny view that the negligible degree of personal culpability
present in Ennund bears no resenblance whatsoever to petitioner's
personal culpability in this case. The Court is clearly, and

simply, wong in concluding that the present case is nore like
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Ennmund than |ike Tison. It is equally, and as clearly, wong in
using its incorrect analysis as a neans by which to conclude that
our decision in the direct appeal of petitioner's convictions and
sentences was "manifest error" which allows us to revisit the
proportionality issue already--and correctly--addressed there.

| also disagree with the Court's decision to address
petitioner's proportionality ar gunment under the  Mntana
Constitution. The Court correctly notes that no proportionality
i ssue under the Mntana Constitution was raised or addressed in
petitioner's direct appeal. Under such a circunstance, the law is
clear that we cannot address that claimin this postconviction
proceedi ng.

Section 46-21-105(2), MCA, provides as follows:

Wien a petitioner has been afforded a direct appeal of

the petitioner's conviction, grounds for relief that

could reasonably have been raised on direct appeal nay

not be raised in the original or anended petition.
In our recent opinion in petitioner's brother's postconviction
proceeding, we overruled an earlier case to the extent it stood for

the proposition that this Court can review issues in postconviction

proceedi ngs which could have been--but were not--raised on direct

appeal . See Lester Kills On Top, 901 p.2d at 1386-87. W then
applied the statutory procedural bar to each and every
post conviction claim which could have been raised on direct appeal.

see Lester Kills On Top, 901 p.2d at 1387-90.

W nust do the sanme here with regard to petitioner's
proportionality arguments under the Mntana Constitution. These
matters clearly could have been raised on direct appeal. Since
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they were not, we are obligated to apply the statutory procedural
bar contained in § 46-21-105(2), MCA The Court does not
affirmatively address the statutory bar in any respect regarding
the proportionality argunents petitioner raises under the Mntana
Constitution although, interestingly, it has no difficulty in
affirmng the District Court's application of that bar to other of
petitioner's clainms in issue five. Wiile | concur in the Court's
opinion on issue five, | cannot agree with its totally inconsistent
approach in not applying the § 46-21-105(2), MCA, procedural bar to
the proportionality issue raised under the Mntana Constitution.
Nor do | agree with the Court's view that the Mntana
Constitution is not a separate "grounds for relief” which could
have been rai sed on direct appeal for purposes of applying the
procedural bar contained in § 46-21-105(2), MCA | note that we
used "grounds for relief" interchangeably with "issues," "claimg"

and "argunments" in Lester Kills on Top, 901 p.2d at 1385-90.

Moreover, it is clear, even fromthe Court's opinion in this case,
that the Mntana Constitution is being used as a basis for relief
separate and distinct from that available under the United States
Constitution.

Mreover, the Court's castigation of the dissent as putting a
procedural bar ahead of human life is nere rhetoric which appeals
to the emotions but ignores the law. The statutory procedural bar
contained in § 46-21-105(2), MCA, was duly enacted by the Mntana
| egislature and it is our clear and sinple duty to apply that bar

pursuant to its terms. W did so in Lester Kills on Top and we are
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obligated to do so here. The Court's attitude only fuels the
public's perception that courts are unwilling under any
circunstances to allow inplenentation of death sentences and are
willing to ignore applicable law in order to inpose their views.

Nor does--or can--the Court support its charge that the
di ssent construes the statutory procedural bar nore narrowy than
it was ever intended. Section 46-21-105(2), MCA, speaks for itself
regarding the legislature's intent. It was intended to do
precisely what it should do in this case: preclude a petitioner
for postconviction relief who has been afforded a direct appeal
from raising thereafter--in the postconviction context--an issue
whi ch could have been raised on direct appeal but was not. \Wile
this Court may not agree with the legislature's intention, we are
obliged to apply it.

It is relatively clear that the Court feels compelled to rely
on a proportionality analysis under the Mntana Constitution as

specifically providing a separate ground for relief in order to

avoid review by the United States Supreme Court of the Enmund/Tison
rationale it sets forth under the United States Constitution.
Wiile | often join ny brethren in avoiding such review by relying
on "independent state grounds," | cannot do so here where the only
means of achieving that end is to breach the consistent application
of the statutory procedural bar to which we so recently and

strongly commtted in Lester Kills on Too.

It is our role--unpopular as it often is with the public--to

ensure that the State does not violate the rights of crimnal
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def endant s. It is not our role to ignore the law in order to
provide those defendants with rights to which they are not
entitled, It is ny view that the Court has allowed its
determnation to limt the availability of the death penalty in
Montana to override its obligation to apply the statutory
procedural bar to petitioner's contention that the Mntana
Constitution precludes inposition of the death penalty in this
case. | cannot agree.

| dissent

0o 0

FOAVO T SAA DA
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Chief Justice J. A Turnage join 'rﬁe forego®ag. concurr¥ing and

di ssenting opi nion. {f//;,//,,,

Just 1 ce:
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Justice Terry N Trieweiler specially concurring.

The dissent touches all the politically-correct buttons. It
pays homage to the Legislature and crows about judicial restraint.
It accuses the mpjority of ignoring the law, basing its decision on
emotions, and refusing to enforce the death penalty based on the
menbers' own Vi ews. The author of the dissent first weaves a
procedural bar out of transparent whole cloth, and then wears the
procedural bar she has woven as her own mantelet of judicial honor.

The dissent gets high marks for political pandering, but has
little basis in law or in fact. The dissent is replete with
factual 1inaccuracies and exaggerations which the author would
apparently prefer to perpetuate, rather than recognize the record
by which she contends we are bound.

The di ssent suggests that this Court first arrived at its
conclusions, and then sought to buttress them by its "review' of
the facts. Anyone who participated in the extensive argunents,
del i berations, and discussions conducted by this Court, and paid
even mnimal attention, knows better. But the statenent nmkes a
good sound bite,

The dissent contends that the facts stated in this Court's
previous opinion were correct then and are correct now, apparently
operating on the assunption that saying so nekes it so. The author
of the dissent has obviously not personally reviewed the record in
this case.

The dissent accuses the mmjority of failing to affirmatively

address the procedural bar to consideration of Mntana's
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Constitution. The omission is for good reason. Not even the State
of Montana has contended that there is a procedural bar to
consideration of the proportionality issue pursuant to Mntana's
own Constitution. The issue was first raised suasponte by the author
of the dissent when her first witten dissent was circulated. It
is difficult to reconcile this type of activismwth the sanme

author's refusal to address our constitution in Statev. Zabawa (Mont.

Nov. 21, 1996), No. 95-349, sinply because the defendant did not
assert that it provided greater protection than the federal
constitution. So nmuch for the judicial restraint that the dissent
purports to idealize.

The dissent suggests that to ignore a procedural bar
(incorrectly assumng that one exists) sinply because this case
i nvolves the death penalty infers some kind of weak-kneed idealism
based on enotion, rather than the |aw In doing so, the author of
the dissent, herself, ignores repeated declarations by the US.
Suprenme Court and its nenbers to the effect that death penalty
cases nust be treated differently when the issue of a procedural

bar i s considered. As pointed out by Justice Stevens in his
di ssent to Smithv. Murray (1986), 477 U. S. 527:

("The Court, as well as the separate opinions of a
majority of the individual Justices, has recognized that
the qualitative difference of death from all other
puni shments requires a correspondingly greater degree of
scrutiny of the capital sentencing determnation"); Zant
v. Stevens, 462 U. S. 862, 884  (1983) (" [Tlhere is a
qualitative difference between death and any other
perm ssible form of punishment"); Rummelv. Estelle, 445 U. S.
263, 272 (1980) ("This thenme, the unique nature of the
death penalty for purposes of Eighth Arendment analysis,
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has been repeated tinme and time again in our opinions.
: [ Al sentence of death differs in kind from any
sentence of inprisonment"”); Lockettv. Ohio, 438 U. S. 586, 605
(1978) (BURGER, C.J.) ({("[Tlhe inposition of death by
public authority is profoundly different from all
other penalties"). C. Meltzer, State Court Forfeitures
of Federal Rights, 99 Harv. L. Rev. 1128, 1222 (1986)
{"[Wlhen a capital defendant raises a nonfrivol ous
constitutional question, neither state nor federal courts
should be free to refuse to decide it simply because it
was not raised in accordance wth state procedural
requirenments. Rat her, federal |aw should expressly
provide that in matters of procedural default, as in
other matters, death is different").

| ndeed, the Court has recognized that even the threat
of a death penalty may, in certain circunstances, exert
a special pull in favor of the exercise of the federal
court's undisputed statutory power to entertain a habeas
corpus wit on a claimthat was procedurally defaulted.

Snth, 477 U.S. at 545-46 n. 11 (Stevens, J., dissenting) (enmphasis

added) .

Wiile the dissent is strong on political rhetoric, its Iegal
analysis is faulty, its regard for the record is questionable, and
its recognition of the judiciary as an independent branch of
government responsi ble for enforcement of Mntana's Constitution is
apparently less inportant than stoking the flames of public
reaction to a grisly series of events, even if that neans
exaggerating this defendant's involvenent in those events

It is always a challenge to decide brutal and sensationalized
cases strictly on the |aw That responsibility is only made nore
difficult by irresponsible and factually inaccurate and exaggerated
statenents |ike those nmade by the dissent.

If the author of the dissent had as much regard for the

record as she clains, and limted her discussion to those |egal
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I ssues over which there is arguably a basis for disagreenment, the
opinion and the dissent would be shortened considerably, and the

public would be better served.
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