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Justice Janes C. Nelson delivered the Opinion of the Court.

This is an appeal fromthe Twenty-First Judicial District
Court, Ravalli County. Following a bench trial, the District Court
awarded Plaintiffs, Lee and Donna Wareing, a prescriptive ditch
easenent across Schreckendgust's property, costs and attorney fees.
Additionally, the District Court ordered the parties to equally
share the costs of replacing the ditch culvert crossing Defendant

Schreckendgust's property. Def endant  Schreckendgust appeals. W

affirm

W restate the issues on appeal as follows:

1. Must the elements of a prescriptive easenent be proved by
a preponderance of evidence or by clear and convincing evidence?

2. Did the District Court err 1in concluding that Wareings
established all elenments of their prescriptive ditch easement
cl ai nf?

3, Under the doctrine of estoppel, are Wareings precluded
from asserting a prescriptive easenent right against Schreckendgust
after they acquired an express ditch easement from a neighboring
| andowner over property previously owned by Schreckendgust?

4. Did the District Court err when it failed to expressly
[imt the scope of Wireings' prescriptive ditch easenent both as to

| ocation and nethod of nmintenance?

5. I's Schreckendgust entitled to attorney fees under § 70-
17-112, MCA?
6. Should this case have been remanded for a new trial?
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FACTUAL AND PROCEDURAL BACKGROUND
Plaintiffs, Lee and Donna Wareing, (Warei ngs) own real
. property situated in a portion of the SE1/4 of Section 11, Township
10 North, Range 20 Wst, P.MM, Ravalli County, Montana, |ying
east of the right of way of Montana Rail Link. They acquired their
property in 1960. Defendant C yde Schreckendgust (Schreckendgust)
owns real property situated in the Wi/2 of Section 11, Township 10
Nort h, Range 20 West PMM, Raval | i County, Mont ana.
Schreckendgust acquired his property' fromhis father in 1962.
Wareings' property lies east of Schreckendgust's property. See
Appendi x A for a map of the relevant portions of the parties’
properties. This map is an overlay on the relevant township map
derived from the Water Resources Survey, Ravalli County, Montana,
~State Engineer's Ofice (Helena, Mntana, June 1958) (Map 31).

Wareings' property is irrigated by water flowing from One
Horse Creek through the "Samuel MIler Ditch" (ditch) that crosses
various properties, including property owned by Schreckendgust.
Specifically, the ditch crosses tw lots owned by Schreckendgust,
described as Florence Orchard Homes Lots 19 and 20. Between these
| ots and Wareings' property is Florence Orchard Hones Lot 38,
previously owned by Schreckendgust, but acquired by Steve
Schertenleib in 1988. Also between the parties' properties lies a
Ravalli County road, U.S. Highway 93 and the Montana Rail Link
railroad right-of-way.

As it crosses Schreckendgust's Lots 19 and 20, the irrigation

ditch flows through a concrete culvert under an old airstrip. As



the ditch crosses Florence Orchard Hones Lot 38, it enters an
underground pipeline installed by Schertenleib. After exiting Lot
38, the irrigation ditch, through a series of culverts, crosses
under a Ravalli County road, U.S. H ghway 93 and the Mntana Rail
Link railroad right-of-way to reach Wreings' property.

Samuel Mller is Wreings' original predecessor in interest
for nost of their affected property. Samuel MIller conveyed his
property to Anbrose MIler in 1897, and Anbrose Mller in turn
conveyed the property to WIlliam E. G eason and Lorenzo A Gllett
in 1898. After Gllett conveyed his interest in the property to

A eason in 1913, deason sold various parcels of the property to

ot hers. In the 1940s and 1950s, Ed Martin owned the bulk of the
property. In 1960, Wareings acquired their property from Ed
Martin.

After 1904, but long prior to 1957, the present "Samuel MIler
Ditch'! was installed and/or extended to what is now Wareings'
property. G eason used the ditch to convey irrigation water from
the 1930s on, and, subsequently, Ed Martin used the ditch
continuously to irrigate his property during the 1940s and 1950s.
Finally, Wareings have used the ditch for irrigation purposes since

1960. During this period of use, Wareings maintained the ditch by

shovel and hand cleaning. Nei t her  WAarei ngs, nor their
predecessors-in-interest, expressly sought Schreckendgust' s

perm ssion to use the ditch. Instead, they notified Schreckendgust
when they intended to run water through the ditch. Such

notification was a neighborly custom in the area.



In 1947, Schreckendgust built an airstrip on his property.
Where the airstrip crossed the ditch, Schreckendgust installed, at
~his own expense, a reinforced concrete culvert in the ditch. Lee
Wareing testified that in April 1990 he called Schreckendgust in
Florida to conplain that the g80-foot long culvert, |ocated below
Schreckendgust's airstrip, was obstructed by boulders and other
debris. Schreckendgust declined to personally have the culvert
cleaned and told Wareing to do whatever he needed and so Wireing
had his ranch foreman do the work. To clean the culvert, Wareings'
worker found it necessary to knock holes in the top of the culvert
to clear the obstructions. After this initial cleaning, vandals
broke out nore sections, thereby obstructing the culvert again,
which [ed Wareings' worker to break out nore top pieces to
successfully clear the culvert. After returning to his property,
Schreckendgust found it necessary to replace the broken culvert.

Wareings initiated this |law suit against Schreckendgust
t hrough an application for tenporary restraining order and
prelimnary injunction dated August 13, 1991. Wareings all eged
that Schreckendgust's replacenent of the airstrip culvert would
take sone days to conplete and would interrupt water flow through
the ditch and Wareings would be without water for irrigation and
| i vest ock. Schreckendgust prevailed on his notion to quash the
tenporary restraining order and successfully defended agai nst
Wareings' application for a prelimmnary injunction on October 18,
1991. Schreckendgust then filed an answer and counter-claim on

" July 17, 1992, In his answer, Schreckendgust rai sed several



affirmative defenses and denied all allegations set out in
War ei ngs' application for tenporary restraining or der and
prelimnary I nj unction. In his counter-claim Schr eckendgust
sought danmages for destruction of the concrete culvert on his
property, damages for trespass, a decree quieting title to Lots 18-
24, 33-36, 39 and 40, Florence O-chard Hones, Ravalli County, and
an order enjoining Wireings from entering Schreckendgust's real
property.

On Decenber 19, 1994, this case was heard by bench trial in
the Twenty-First Judicial District Court, Ravalli County, Montana.
| mmedi ately prior to testinony being given during trial, the
parties stipulated that Wareings could file their conplaint wherein
Wareings alleged that they, either by prescription, specific grant
or reservation, held an easenent for the ditch crossing
Schreckendgust' s property. Fur t her nor e, the District Court
consi dered Schreckendgust as having denied all allegations in the
conpl ai nt. On May 15, 1995, the District Court entered its
Fi ndi ngs of Fact, Conclusions of Law and Order. The District Court
concl uded that Wareings had established a prescriptive easenent for
an irrigation ditch across Schreckendgust's property and awarded
them costs and attorney fees. Additionally, the D strict Court
held that each party was responsible for fifty percent of the cost
of replacing the culvert |located on Schreckendgust's property.
Finally, after considering Schreckendgust's objection to certain
costs and attorney fees, the District Court entered its final

Opinion, Oder and Judgnent on October 30, 1995. Therein, the



District Court offset certain costs and attorney fees and directed
Schreckendgust to pay Wareings a reduced net anount of costs and
attorney fees. From these judgnents, Schreckendgust appeal ed.

For reasons set forth in our discussion of Issue 1, on May 14,
1996, we remanded this case to the District Court with instructions
to reconsider its decision applying the clear and convincing burden
of proof. On June 10, 1996, the District Court filed its Amended
Findings of Fact and Conclusions of Law On June 18, 1996, we
granted counsel for the respective parties the opportunity to file
suppl emental briefs with regard to the District Court's Anended
Fi ndi ngs of Fact and Conclusions of Law. Counsel for the parties
did so. W now consider both the initial issues on appeal as well
as the issues raised in the supplenental briefs.

STANDARD OF REVI EW

Qur standard of review for a district court's findings of fact

is provided by Rule 52(a), M.R.Civ.P., which in part provides:

Findings of fact . . . shall not be set aside unless
clearly erroneous, and due regard shall be given to the

opportunity of the trial court to judge of the
credibility of the witnesses.

W have adopted the followng three-part test to interpret
this rule:

First, the Court will review the record to see if
the findings are supported by substantial evidence.
Second, if the findings are supported by substanti al
evidence we will determine if the trial court has
m sapprehended the effect of evidence. Third, if
substanti al evidence exists and the effect of the
evi dence has not been m sapprehended, the Court may still
find that n"{a] finding is ‘'clearly erroneous' when,
aIthou&;h there is evidence to support it, a review of the
record | eaves the court with the definite and firm
conviction that a mstake has been commtted.”
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Public Lands Access ass'n, Inc. v. Boone and Crockett Cub Found.
{1993), 259 Mont. 279, 283, 856 P.2d 525, 527 (quoting Interstate
Production Credit v. DeSaye (1991), 250 Mont. 320, 323, 820 p.2d
1285, 1287).

Qur standard of review for a district court's conclusions of
law is whether the tribunal's interpretation of the law is correct.
Public Lands, 820 p.2d at 527.

DI SCUSSI ON

1 Must the elenments of a prescriptive easenent be proved by
a preponderance of evidence or by clear and convincing evidence?
Qur standard of review for a district court's conclusions of
law is whether the tribunal's interpretation of the law is correct.

Public Lands, 820 p.2d4 at 527. On appeal, Schreckendgust

originally contended that the District Court erred by basing its
opinion on a preponderance of the evidence rather than on clear and
convincing evidence to award wWareings a prescriptive easement over
Schreckendgust's property. After researching the issue, we agreed.
Consequently, in our My 14, 1996 Oder, we renmanded the case to
the District Court with instructions to reconsider its findings of
fact and conclusions of |aw based on the existing record and
applying the clear and convincing burden of proof.

Qur research revealed two differing lines of authority as
regards the burden of proof in prescriptive easenent cases. This
is the first case, however, that has raised this anonmaly directly.
In fact, 1in nmost of the prescriptive easenent cases that have

previously come before this Court on appeal, burden of proof is not



even nentioned parenthetically, and it is inpossible to tell what

burden was utilized by the trial court and litigants. Accordingly,
t is necessary that we clarify the law regarding the proper burden
of proof in prescriptive easenent cases.

I n Kostbade v. Metier {1967), 150 Mont. 139, 143, 432 p.24
382, 385, followng a long line of Montana cases, we stated that a
party asserting a prescriptive easenment nust prove his claim by
clear and convincing evidence. Moreover, in Warnack v. Coneen
Fam |y Trust (1994), 266 Mont. 203, 216, 879 P.2d 715, 723, we
stated that the party asserting a prescriptive easenent nust prove
each elenment of the claim

In Downing v. Grover, however, wthout any analysis or

reference to Kostbade, we stated that "[al]ll elenents of
prescriptive easenent mnmust be proved by a preponderance of the
evidence or the claim wll fail." Downing v. Gover (1989), 237
Mont. 172, 175, 772 p.2d 850, 852 (citing Ginsley v. Estate of
Spencer {1983), 206 Mnt. 184, 670 P.24 85). W again adopted this
| ower burden of proof in Brown wv. Tintinger (1990), 245 Mnt. 373,
377, 801 p.2d 607, 609 (citing Downing, 772 p.2d at 852), W thout
any apparent recognition of the existence of a contrary line of
aut hority.

I n Downi nq, a |andowner sued an adjoining |andowner seeking to
establish a public road across the adjoining |andowner's property
or alternatively a public or private prescriptive easenent. When
we addressed the prescriptive easenent claim we stated:

The burden at trial on the party seeking to
establish the prescriptive easenment is to show

9



1) open

2) not ori ous

3) excl usi ve

4} adver se

5) continuous, and
6) uninterrupted use

of the easement clained for the full statutory period.
Cemens v, Martin (Mnt. 1986), [221 Mont. 483,] 719 P.24
787, 43 St.Rep. 994. The statutory period is five years.
Section 70-19-401, MCA All elenments of prescriptive
easement nust be proved_bv a preponderance of the
evidence orthe claimwll fail. Ginsley v. Estate of
Spencer (1983), 206 Mnt. 184, 670 p,2d 85. Al elenents
must be proved in a case such as this because "one who
has legal title should not be forced to give up what is
rightfully his wthout the opportunity to know that his
title is in jeopardy and that he can fight for ig.®
Ginmsley, 670 P.2d at 92-93.

Downi ng, 772 P.2d at 852 (enphasis added).

The above quoted |anguage properly sets forth the elenments of
a prescriptive easement, the required statutory period and the
policy underlying the strict requirenments for establishing a
prescriptive easement. See Warnack, 879 Pp.2d4 at 718. However, the
stated | ower burden of proof for prescriptive easenent claimsis
not correct.

I n Downing, we relied upon Ginslev as authority for this
burden of proof and the underlying policy of prescriptive easenent

claims. In Ginslev, the plaintiffs clained a prescriptive right

to the use of water with only a showing of wuninterrupted use. W
responded that to acquire water rights by prescription, the party
all eging prescription nust <“satisfy every element of the claim .

and that a failure to satisfy any element is fatal to the entire

claim. " Ginslev, 670 P.24 at 91-92. W further explained that:

To allowa plaintiff, or any party for that matter,
the opportunity to obtain title. to water rights by a
showi ng of mere uninterrupted use would do a disservice
to the sound precepts of western water law. Ideally, all
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water rights should be obtained in as orderly a manner as
is humanely [sic]l possible. Prescri ption does not
contribute to the naintenance of an orderly system
Indeed, we recognize that, wth respect to water Trights
based on clains nmade after July 1, 1973, acquisition of
title by prescription is not permtted. W think this
observation is akin to the tine-honored proposition that
one claimng title to property under adverse possession
must bear a heavy burden to show that his use of the
property is continuous, hostile, actual, notorious, and
exclusive to the owner of record, for one who has |egal
title should not be forced to give up what is rightfully
his wthout the opportunity to know that his title is in
jeoEardy and that he can fight for it. \Water rights are

much to precious to forego without a show ng of hostile

or adverse use.
Grimsley, 670 P.2d at 92-93 (citations omtted).

Nowhere in QGrimsley do we state that the proper burden of
proof for prescriptive easenment clains is a preponderance of the
evi dence. W only state that a person claimng a water right by
prescription, Ilike a person claimng a property right by adverse
possessi on, must bear "z heavy burden" to prove all of the elenents
of the prescriptive claim This is supported by the policy giving
| andowners with legal title the opportunity to protect and remain
secure in their property rights.

It was inproper that in Downing we chose to rely upon
Grimsley, a prescriptive wat er right case which did not
specifically address the burden of proof for either prescriptive
water rights or prescriptive property easements, when we had
al ready previously established a long line of clear precedent
setting forth the burden of proof in prescriptive easenent cases as
that of clear and convincing evidence. See, Kostbade v. Metier
(1967), 150 Mont. 139, 432 p.2d 382; Descheemmeker v. Anderson
(1957}, 131 Mnt. 322, 310 p.2d 587; Peasley v. Trosper {1936), 103

11



Mont. 401, 64 p.2d4 109; Maynard v. Bara (1934), 96 Mont. 302, 30
p.2d 93; Violet wv. Martin (1922), 62 Mnt. 335, 205 P. 221
(overruled on other grounds); Barnard Realty Co. v, Cty of Butte
(1918), 55 Mont. 384, 177 P. 402. Moreover, both Downi ng and
Tintinger were decided on issues that did not involve a question as
to the appropriate burden of proof. Accordingly, our reference in
those cases to that burden as being preponderance of evidence was
purely dicta, in any event. Consequently, in so far as Downing,
Tintinger and any other Mntana case adopts a preponderance of the
evi dence burden of proof in prescriptive easenment clains, those
cases are hereby overruled to that extent

Moreover, as we stated in Warnack, a prescriptive easenent
claimant has the burden to prove each elenent of the prescriptive

claim  Warnack, 879 p.2d4 at 723. Accordingly, the proper burden

of proof in prescriptive easenment clainms is that each element of a
prescriptive easenent nust be proven by the claimant by clear and

convincing evidence. Kostbade, 432 p.2d at 385; Warnack, 879 p.2d
at  723.

Furthernore, in order to avoid any question as to what
constitutes clear and convincing evidence in prescriptive easement
cases, we adopt the following definition of clear and convincing
evi dence from our recent case |aw

[Cllear and convincing proof is sinply a requirenment that
a preponderance of the evidence be definite, clear, and
convincing, or that a particular issue must be clearly
established by a preponderance of the evidence or by a
clear preponderance of proof. This requirement does not
call for unanswerable or conclusive evidence. The
quality of proof, to be <clear and convincing, is
somewhere between the rule in ordinary civil cases and

12



the requirenent of crimmnal procedure--that is, it nmnust

be nore than a nere preponderance but not beyond a

reasonabl e doubt.
Matter of J.L. (Mont. 1996), 922 p.2d 459, 462, 53 St.Rep. 649,
651. This definition corresponds with the definition the
Legi slature adopted for the "clear and convincing" evidence burden
required in punitive damage clains under § 27-1-221(5), MCA

Matter of J.L., 922 p.2d at 462.

Consequently, we hold that a prescriptive easement clai mant
must prove each elenent of the prescriptive easenent claim by clear

and convincing evidence.

2. Did the District Court err in concluding that Wreings
established all elenents of their prescriptive ditch easenent
cl ai nf?

To establish a private prescriptive easenent, the clainant
must show "open, notorious, exclusive, adverse, continuous and
uninterrupted use of the easenment for the full statutory period.”
Swandal Ranch Co. v. Hunt {(19%6), 276 Mnt. 229, 233, 915 p. 24 840,
843. Schreckendgust contends that the District Court's findings of
fact are not supported by substantial evidence and that the
District Court msapplied the law to conclude that Wareings had
established an easenent by prescription. Specifically,
Schreckendgust argues that Wareings failed to prove two el enents of
their prescriptive easenent claim that is, their use was neither
excl usive nor adverse.

The District Court in its Amended Finding of Fact No. 24

states that "Wareing has had the exclusive use of the 'Sanuel

13



MIler Ditch" since 1960." Schreckendgust argues that the District
Court does not set forth its analysis or provide a citation to
testimony which supports this finding. Schr eckendgust furt her
contends that the District Court does not nmake a correspondi ng
conclusion of law regarding the elenment of exclusivity.

W disagree that the District Court nust provide analysis and
a citation to the record for its findings of fact. We have stated

before:

To determne the effect of Rule 52(a), M.R.Civ.P.,
It is necessary to first define what 1s nmeant by the
terms "findings of fact and conclusions of law." This
Court has said that findings of fact and conclusions of
law are not the judgment, but nerely the foundation for
the judgnent. This foundation need not consist of a

multitude of evidentiary facts, but must be conprised of
ultimate facts.

In other words, the findings of fact required by
Rule 52(a) is nothing nore than a recordation of the
essential and determning facts ipon which the D strict

Court rested its conclusions of |aw and w thout which the

District Court's judgment would |ack support.

In re the Marriage of Barron (1978}, 177 Mnt. 161, 164, 580 p.2d
936, 938 (citation omtted).

Here, the District Court heard testinony, reviewed evidence
and made the determination that Wreings' wuse of the ditch in
question was exclusive since 1960. The District Court is only
required to set forth the ultimate facts of the case and it did so.
Therefore, the District Court's Amended Finding of Fact No. 24 is
adequate for the purposes of Rule 52(a), MR Cv.P. Mreover, upon
review of the trial record, we conclude that substantial evidence

supports the District Court's finding that Wareings have had

exclusive use of the ditch since 1960. Wareings, including their
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son, testified extensively about their own use and naintenance of
the ditch since 1960 for diverting irrigation water from one Horse
- Creek to Wareings' property. Additionally, Wareings testified that
throughout their ownership, they rented out their property to
others, who also used the ditch to convey irrigation water to
War ei ngs' property.

Furt her nor e, contrary to Schreckendgust's ar gunent , t he
District Court does nmake a corresponding conclusion of [|aw
regarding the element of exclusivity. In Amended Conclusion of Law
No. 2; the District Court states that Wareings have proven, by
clear and convincing evidence, all the elenments of a prescriptive
easerment, including that of exclusivity. This conclusion, conbined
with the rest of the District Court's findings of fact and
- conclusions of law, provides the foundation for the District

Court's judgnent that Wareings' have a prescriptive easement across

Schreckendgust's property.

Schreckendgust, nevertheless, asserts that the District Court
m sapplied the law of exclusivity. Schreckendgust argues that
Wareings offered no proof that their right was separate from the
rights of others to use the ditch. Schreckendgust claims War ei ngs
did not use the ditch exclusively, but rather shared the use of the
ditch with many other |andowners in the area. Ther ef ore,
Schreckendgust asserts, Wareings could never assert an exclusive
right based on the sinple fact that other people used the ditch

also. W, again, disagree.
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This Court dealt with a simlar issue 73 years ago. See Hays
v. De Atley {1923), 65 Mont. 558, 212 Pac. 296. In Hays, the
plaintiff, in his conplaint, clainmed the right to use one half of
the capacity of an irrigation ditch while conceding that the
defendants had the right to use the other half of the ditch's
capacity. The defendants responded that based on this claim to
only one half the capacity of the ditch, the plaintiff's use could
not have been exclusive. Therefore, the defendants argued that the
conplaint failed on its face. We held that the plaintiff's
conplaint was not subject to such an attack, explaining that:
[TIThe term "exclusive" as enployed by the courts in

enunerating the elements of prescription does not nean
that no one else may use the ditch except the plaintiff,

the claimant of the easenent. It means no nore than that
his right to use it does not depend on the like right in
ot hers. Plaintiff's use may have been exclusive within

the nmeaning of the rule even though defendants used the
ditch, so long as their use did not interfere with the

use by plaintiff. . . . The rule has its foundation in
the general principle, recognized by all the authorities,

that the owner of the servient estate may use his

property in any manner and for ang purpose consi stent
with the enjoyment of the easenent by the claimnt.

Hays, 212 Pac. at 298 (citations omtted)
Li kewi se, Wareings are claimng a prescriptive easenent for

use of the irrigation ditch to convey their allotted water from One

Horse Creek. \Wether others, including Schreckendgust, also used
the ditch does not affect Wareings' claim Despite the other
| andowners' use of the ditch, Wareings' wuse was still exclusive
wi thin the nmeaning of the rule. That is, Wareings' claim of

adverse use did not depend upon the other |andowners' use of the

ditch. See Hays, 212 Pac. at 298. Consequently, we conclude that

16



the District Court properly applied the law relating to the el enment
~of exclusivity in this prescriptive easement claim when it

determned that Wreings' use was exclusive since 1960.

Finally, Schr eckendgust argues that \Wareings' use was
perm ssive, not adverse. Schreckendgust <clainms that the record
indicates that \Wareings' predecessor-in-interest, WIliam E.
Gl eason, used the ditch with permnission. Speci fically,

Schreckendgust testified that in 1937, Schreckendgust and his
father had a conversation with deason wherein G eason said he had
received permssion from Schreckendgust's predecessor-in-interest,
Excel sior Realty, to extend the ditch to what is now Warei ngs'
property. Schreckendgust asserts that Wareings failed to refute
this evidence of original permssive use, and, therefore, Wireings
‘cannot now claim that their use of the ditch was adverse.
Schreckendgust also contends that the District Court mnimzed the
inpact of his testinmony concerning the conversation with d eason,
heard no testinmony contradicting his own, failed to make a finding
that his testinony was so lacking in credibility so as to discard
It and ignored his policy of perm ssive use. Once nore, we
di sagree.

After a clainmnt has established the elenments of a
prescriptive right, a presunption of adverse use arises and the
burden shifts to the |andowner affected by the prescriptive claim
to establish that the claimant's use was perm ssive. Tanner v.
“Dream Island, Inc. (1996), 275 Mont. 414, 425, 913 P.2d 641, 648;
Lemont Land Corp. v. Rogers (199%4), 269 Mont. 180, 185, 887 p.2d
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724, 727-28. If the landowner proves the use is permssive, a
prescriptive easenent cannot be established. Lemont 887 P.24 at
728. Here, the District Court concluded that Wreings, by clear
and convincing evidence, established the elenments of a prescriptive
right and thereby raised the presunption that their use of the
ditch was adverse. Furthernore, the District Court explained that
the burden to rebut this presunption t hen shifted to
"~ Schreckendgust .

Yet, the District Court found, in Amended Finding of Fact No.
16, t hat Schreckendgust's testi nony concerni ng the 1937
conversation wherein deason had received "permssion" to extend
the ditch "appears to be [Schreckendgust's] own self-serving
concl usion." Addi tionally, contrary to Schreckendgust' s
contention, in Anmended Finding of Fact No. 20, the District Court
found. evidence contradicting Schreckendgust' s testi nony of
perm ssi ve use. In fact, the District Court found that
Schreckendgust hinmself testified on cross examnation that neither
Wareings, nor their predecessors-in-interest, expressly sought his
. permission to use the ditch. Instead, Schreckendgust testified
they would notify him when they turned on the water in the ditch.
The court found that while Schreckendgust perceived this as an
implied request for permssion, other wtness testinony indicated
that this notification was only neighborly custom

As a result of these findings, the District Court, in Amrended
Concl usi ons of Law Nos. 5 and 6, concluded that Schreckendgust

failed to rebut the presunption of adverse use, again pointing out
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that the only evidence Schreckendgust presented was his own wgelf-
~serving and unverifiabl e hearsay testinony" regarding the 1937
conversation wth deason noted above. The District Court
described Schreckendgust's testinony as a concl usion having no
basis in the record. Furthernore, the District Court concluded
that both parties testified that for approxi mately the past 50
years, nei t her Wr ei ngs, nor their predecessors, asked
Schreckendgust for permssion to use the ditch, but rather used it
as a matter of right.

The district court is in a better position to observe the
W tnesses and judge their credibility than this Court. Double aa
Corp. v. Newland & Co. (1995), 273 Mont. 486, 494, 905 p.24d 138,
_142. Therefore, "[w]e will not second guess the district court's
determ nation regarding the strength and wei ght of conflicting

testinmony." Double AA Corp., 905 p.2d at 142. Moreover, we review

a district court's findings to determ ne whether substantial
evi dence supports those findings, not contrary findings. Rafanelli
v. Dale (Mont. 199%6), 924 Pp.2d 242, 248, 53 St.Rep. 746, 750.
Consequently, after reviewing the District Court's findings,
we note only that the District Court did not "ignore"
Schreckendgust's testinony concerning his policy to give perm ssion
to use the ditch. Rather, the District Court considered this
testinmony along with Schreckendgust's testinmony concerning the 1937
conversation with G eason and weighed this against testinmony given
' by Wareings and other w tnesses concerning the nature of Wreings'

use of the ditch. The court described the contradicting character
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of the parties' testinony and determined that Schreckendgust's

testinmony concerning the d eason conversation was a "self-serving
conclusion” and "unverifiable hearsay" and, thereby, effectively
di scarded it.

By nmeking these findings, the District Court determ ned that
the testinony given by Wareings and other w tnesses was nore
credible than Schreckendgust's testinony. Based upon this
det erm nati on, the District Court  concluded that  \Wareings
established a presunption of adverse use and Schreckendgust failed
to rebut this presunption. The court's decision was grounded in
the record, in its judgnent of the witnesses' credibility and in
the law.  Accordingly, we hold that the District Court's findings
of fact are supported by substantial evidence and that the District
Court properly determned that Wareings' use was adverse and not
per m ssi ve.

3. Under the doctrine of estoppel, are Wreings precluded
fromasserting a prescriptive easenent right against Schreckendgust
after they acquired an express ditch easement from a neighboring
| andowner over property previously owned by Schreckendgust?

Schreckendgust asserts that Wareings, in 1989, obtained an
express ditch easement from Steve Schertenleib who owns Florence
Orchard Homes Lot 38, a lot he purchased from Schreckendgust in
1988. Schreckendgust argues that by obtaining this ditch easenent,
Wareings admtted that they were not entitled to nmake a
prescriptive easenent claim wth respect to Lot 38. Ther ef or e,

Schr eckendgust concl udes, Wareings should be estopped from
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asserting a prescriptive easenent across Lots 19 and 20 because
Schreckendgust owned these lots wth Lot 38, as one unit, until he
sold Lot 38 to Schertenleib.

Schreckendgust relies on Kephart v. Portmann {(1993), 259 Mont.
232, 237, 855 p.2d 120, 123. Schreckendgust points out that in
Kephart, we concluded that the plaintiffs were estopped from
chall enging the defendants' ditch right because the plaintiffs had
acknowl edged the defendants' superior ditch right in a 1960 Ditch
Agr eement . Schreckendgust suggests that the Kephart situation is
"nearly the mrror inmage" to the situation concerning Lot 38.
Ther ef ore, Schr eckendgust argues that because Wareings have
acknow edged the superior rights of Schreckendgust's successor,
clearly they should be estopped from denying the superior rights of
Schreckendgust .

We find Schreckendgust's argunent unpersuasive. Because
estoppel is an affirmative defense, Schreckendgust bears the burden
of proof. Rule 8(c), M.R.Civ.P.; § 26-1-401, MCA; § 26-1-402, MCA
See also, Insurance Specialists, Inc. v. Longfellow {1982), 201
Mont. 132, 135, 654 p.2d 500, 502; Baker Nat'l Bank v, Lestar
(1969) | 153 Mont. 45, 50-51, 453 p.2d 774, 777. In Keuhart., we

carefully considered the six elements of equitable estoppel and the
evi dence supporting each element to determine that the plaintiffs
were estopped from challenging the defendants' ditch rights.
Keuhart, 855 P.2d at 123. In this case, Schreckendgust could neet
his burden of proof only by specifically arguing that each el enent

of estoppel is present and providing evidence in support. Yet,
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Schreckendgust did not develop or fully argue any of the estoppel
el ements, either in the District Court or now on appeal.

In fact, in arguing on appeal that we should apply the Kephart
rationale, Schreckendgust fails to identify any of the six elenents
of equitable estoppel. I nstead, Schreckendgust nmkes a sinple
conclusory statement that because "the ditch claimnt [Wareings]

has acknow edged the superior rights of

[Schertenleib],

t he

| andowner's successor

he clearly should be estopped from denying the

superior rights of the [andowner hinself [Schreckendgust]." It is
Schreckendgust's burden, not this Court's, to establish that the
el ements of estoppel are nmet, and we conclude that Schreckendgust
has failed to nmeet his burden in this case. Accordingly, we hold
that Wareings are not estopped from asserting their prescriptive
easenment claim.

4. Did the District Court err when it failed to expressly

limt the scope of Wareings' prescriptive ditch easenent both as to

| ocation and nethod of nmintenance?

In its Amended Conclusion of Law No. 8, the District Court
st at ed:

Plaintiffs do therefore possess an easenent by

prescription across Defendant's real property for the

conveyance of their allotted water rights from One Horse

Creek by the course shown
for Ravalli County and | abel ed by that
"Samuel MIller Dtch."

Schreckendgust argues that the above

the scope of Wareings' easenent for the

contends that while he counterclai ned

to nunerous lots in Florence Orchard Hones,
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Resource Survey

publication as the

| anguage fails to limt
irrigation ditch. He
to quiet title

the ditch only crosses



Lots 19 and 20. Furthernore, Schreckendgust argues that Wareings
" have offered no proof of any claimto any parcels in Florence
O chard Honmes other than Lots 19 and 20. Therefore, he asserts
that the easenent should be specifically limted to Lots 19 and 20.

Wareings argue that within Arended Conclusion of Law No. 8,
the District Court specifically delineated an easenment for the
irrigation ditch where it is presently |ocated. Therefore, they
contend that the District Court properly limted the scope of the
easenent .

We have stated that when a prescriptive easement is acquired,
“the right of the owner of the dom nant estate is governed by the
character and extent of use during the period requisite to acquire
~it.m Warnack, 879 p.2d at 724 (quoting Marta v. Smith (1981), 191
Mont. 179, 183, 622 p.2d 1011, 1013). The evidence shows that
Wareings, during the prescriptive period, used the "Samuel Mller
Ditch" to convey their allotted water from One Horse Creek to their
property. Furthernore, in Amended Conclusion of Law No. 8, the
Di strict Court  adequately linmits the scope of \Wareings'
prescriptive easement based on their use during the prescriptive
period.

First, the District Court specified that the character of
Wareings' use of the ditch easement was to convey their allotted
water from One Horse Creek. Second, the District Court specified
. the extent of Wreings' use by indicating that the location of the
ditch was shown in the Water Course Survey for Ravalli County and

| abel ed as "Sanuel MIller Ditch." See Appendix A Therefore, the
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District Court need not expressly limt the scope of the easenent
to Schreckendgust's Lots 19 and 20 in addition to its reference to
the location of the ditch as shown by the Water Resources Survey
for Ravalli County. Certainly, the District Court's reference to
the Water Resources Survey for Ravalli County adequately indicates
the location of the ditch as it crosses Schreckendgust's property.

Schreckendgust also argues that the District Court did not
l[imt the scope of WAreings' nethod of maintaining the ditch.
Schreckendgust notes that in Amended Finding of Fact No. 22 the
District Court found that Wareings' maintenance of the ditch
“consisted nerely of shovel and hand cleaning.” Schr eckendgust
mai ntains that although Wareings failed to offer proof that the
scope of maintenance of the ditch should go beyond shovel and hand
cleaning, the District Court did not expressly limt Wareings'
mai ntenance of the ditch to shovel and hand cleaning. War ei ngs
respond that no one offered -evidence that any |large scale
mai nt enance was needed on the ditch. Therefore, Wareings contend
that, by inplication, their maintenance of the ditch is limted to
their historical nethod of shovel and hand cleaning.

The District Court, in Amended Finding of Fact No. 22, found
that Wareings, throughout the prescriptive period, maintained the
ditch by shovel and hand cleaning. Wareings' method of maintaining
the ditch cannot exceed the method used during the prescriptive
period. See Marta, 622 P.2d at 1013. That is, \Wreings'
mai ntenance of the ditch is limted to shovel and hand cleaning.

The District Court did not commit reversible error by failing to
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expressly limt Wreings' naintenance of the ditch to shovel and
hand cl eani ng.

In conclusion, the District Court adequately limted the scope
of Wareings' prescriptive easenent as to the location of the ditch
in Arended Conclusion of Law No. 8. Furthermore, the District
Court did not commit reversible error by failing to expressly limt
the scope of WAreings' prescriptive easenent as to their nethod of
mai nt enance.

5. I's Schreckendgust entitled to attorney fees under § 70-
17-112, MCA?

Schreckendgust argues that if he is successful in defeating
Warei ngs' prescriptive easement claim on appeal, he would then be
the prevailing party and entitled to attorney fees under § 70-17-
112, MCA. However, we have affirnmed the District Court on all
issues raised on appeal; therefore, Wareings are still the
prevailing parties. Accordingly, Schreckendgust is not entitled to
attorney fees under § 70-17-112, MCA

6. Should this case have been remanded for a new trial?

Schr eckendgust , in his supplenental brief, argues that the
Montana Suprene Court erred when it ordered the District Court to
reconsider its findings of fact and conclusions of |aw using the
proper burden of proof. Schreckendgust contends that the Montana
Suprene Court placed the District Court in the position of
determ ning whether its original application of the |ower burden of

proof was reversible or harmless error. Therefore, Schreckendgust
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argues that the Mntana Supreme Court should remand this case for
a new trial. W disagree.

In our May 14, 1996 Order, we ordered the District Court to
reconsider its findings of fact and conclusions of |aw applying the
clear and convincing burden of proof to the existing record. The
facts contained in the record were established during trial.
Whet her the quantum of the evidence presented at trial satisfies
nerely a preponderance of evidence burden or the higher clear and
convincing burden of proof is, in this case, solely within the
court's purview. Therefore, in remanding the case to the District
- Court with instructions to reconsider its findings of fact and
conclusions of law by applying the clear and convincing burden of
proof to the existing record, we nerely directed the court to
determ ne whether the existing record was sufficient to satisfy the
hi gher burden. The application of a burden of proof does not alter
the underlying facts or the law, it sinply determ nes whether the
party with the burden has successfully borne the obligation which
the law has placed upon himto prove his case by a certain quantum
of evidence. Here, the trial court determ ned that even when
applying a higher burden of proof, Wareings had successfully
established the elenents of their prescriptive easenent claim On
the basis of the record here, we do not disagree with the District
Court.

Schreckendgust, nevertheless, argues that only by renmanding
for a new trial can he make a notion for substitution of the

District Court Judge under § 3-1-804(1) (g}, MCA, and thereby insure
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the District Court's inpartiality. Schreckendgust argues that the
District Court Judge could not provide himwth an inpartial review
when he reconsidered the original findings of fact and concl usions
of |aw. Schreckendgust explains that the current District Court
Judge, prior to his election, served as opposing counsel in an
action concerning title to real property which was decided in
Schreckendgust's favor. After the current District Court Judge was
el ected, Schreckendgust brought two additional real property cases
before him In both, Schreckendgust's clainms were defeated.

Schreckendgust notes that he appealed both cases, including this
case currently before us.

Schreckendgust further notes that he was involved in yet a
third case before this same District Court Judge, and pronptly made
a nmotion for substitution. Schreckendgust contends that the
District Court Judge's forner position as counsel in a suit
i nvol ving Schreckendgust was adverse, and now his recent decisions
as District Court Judge continue to be adverse. Therefore
Schr eckendgust asserts it is fundanental | y unfair t hat
[ Schreckendgust] was not afforded the due process protection of
having a substitute District Judge hear the evidence and issue new
Fi ndings of Fact and Conclusions of Law that applied the correct
burden of proof." W disagree

Aside from finding nothing in the record that would support a
conclusion that the District Judge was biased or partial,
Schr eckendgust had two separate opportunities to nmove for

substitution of district court judge during the original trial.
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First, under § 3-1-804 (1}, MCA, each adverse party is entitled to

one substitution of a district judge.  Second, under § 3-1-805,

MCA, Schr eckendgust was permtted to make a nmotion for
disqualification for cause. Schreckendgust failed to tinely nake
either motion. Cearly, Schreckendgust was not denied due process
in this case. Rather, he voluntarily waived his rights to
substitute or disqualify the District Court Judge. Accordingly, we
concl ude that Schreckendgust's argunent that we should have

remanded this case for a new trial is wthout nerit.
Affirnmed.
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