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Justice Charles E. Erdmann delivered the opinion of the Court.

Wade Kolar appeals from an order and menorandum issued by the
Tenth Judicial District Court, Fergus County, granting sunmmary
judgnent to defendants Linda Bergo and David Salvi. W reverse and
remand.

The sole issue on appeal is whether the District Court erred
in granting sunmary judgnent to Linda Bergo and David Salvi.

FACTS

On the day of April 1, 1993, David Salvi and his children had
been playing practical jokes on each other, as it was April Fool's
Day. They decided to play a joke on Dennis Bergo since Dennis and
Linda Bergo were close famly friends. The essence of the joke was
to make Dennis believe that nine-year-old Marie Salvi was hone
alone, frightened, and in distress.

Marie called the Bergo residence and spoke with Linda who told
Marie that Dennis was not hone but that she would try and |ocate
hi m Linda called Dennis, who was at the house of his friend,
Richard Jergesen, and relayed Marie's nessage to him Denni s had
gone over to Jergesen's in the afternoon and discovered that he and
some friends were working on a gravel noving project. Denni s had
a beer at Jergesen's, returned honme to change clothes, and went
back to Jergesen's to help with the work. Later Jergesen ordered
pizza to reward his friends for their help and Dennis had three or

four nore beers during that period of tme.



In the neantine, Marie had called Linda a second time and
asked for Dennis. She pretended that she was honme alone, did not
know where her father was, and indicated she was becom ng
increasingly anxious and afraid. Linda decided she should go over
to the Salvi residence as quickly as possible and when she arrived
she discovered that David and Marie were trying to play a practical
j oke on Dennis.

Whil e Linda and David were visiting in the kitchen, Marie
called Dennis herself at Jergesen's and told him she was hone al one
and wanted him to come over. She was crying and sounded fearful
and in distress. Denni s rushed out of Jergesen's house, junped
into his pick-up truck and headed over to the Salvi residence. In
his hurry to respond to Mrie's call for help, Dennis failed to
adequately check traffic at the truck by-pass intersection 1.4
mles west of Lew stown. Denni s drove through a stop sign and
pulled directly in front of Wde Kolar, who was approaching the
intersection on his notorcycle. Kol ar was seriously injured.

Kolar filed a conplaint for negligence against Dennis and a
demand for jury trial. During discovery, Dennis blaned the
accident on the practical joke and his concern about getting over
to the Salvi residence. Kol ar subsequently amended his conplaint
and named Linda and David as additional defendants. He later filed
a second anended conplaint alleging that Jergesen was also

responsible for the accident as a social host. Linda and David



each filed notions for summary judgnment which the District Court
grant ed. This appeal followed.
STANDARD OF REVI EW
Qur standard of review in appeals from summary judgnment is

denovo. Motarie v. Northern Mntana Joint Refuse Disposal Dist.

(1995), 274 Mnt. 239, 242, 907 P.2d 154, 156; Mead v. MS.B., Inc.
(1994), 264 Mont. 465, 470, 872 p.2d 782, 785. When we review a
district court's grant of summary judgnent, we apply the sane
evaluation as the district court based on Rule 56, M.R.Civ.P.
Bruner v. Yellowstone County (1995), 272 Mnt. 261, 264, 900 P.2d
901, 903.

DI SCUSSI ON

Did the District Court err in granting summary judgnment to
Linda Bergo and David Salvi?

The District Court stated that the only factual dispute before
the court was the extent of Dennis's concern and anxiety for Marie
when he left Jergesen's. The court determned that this dispute
was not a "material issue of genuine fact" prohibiting the granting
of summary judgnment to Linda and David. Instead, the court focused
on foreseeability and stated that " [hlad the result been in any way
foreseeable, it is doubtful the practical joke would have ever been
pl ayed. "

The court stated there was no reason for Linda and David to
believe that Dennis was consum ng alcohol while he was at

Jergesen's and/or that he would not be able to drive to the Salvi



resi dence without being involved in an accident. The court held
that in this case reasonable mnds could not differ as to the issue
of foreseeability and that, even though the results of the
practical joke were tragic, they were not in any way foreseeable by
Li nda and David.

Kol ar argues that it was Dennis, and not him that brought
Linda and David into the case when Dennis defended the conplaint by
stating that the practical joke was a superseding intervening cause
of the accident. Kolar clainms that if we allow the District Court
to dismss Linda and David as defendants, then his renmaining claim
against Dennis wll be conmprom sed since the jury wll undoubtedly
reduce Dennis's degree of fault due to the circunstances
surrounding the practical joke. According to Kolar, the jury wll
know Dennis was a victim too.

Kol ar argues that in responding to the motionsfor sunmary
judgment he met his burden to establish a genuine issue of material
fact concerning Dennis's state of mind when he left Jergesen's to
rush over to the Salvis'. Kolar clains that the court erred by
requiring him to prove that Linda and David were able to foresee
the specific scenario that resulted in the accident and his
injuries.

Kol ar argues that public policy requires that liability be
i nposed upon practical jokers when their acts lead in a natural and
conti nuous sequence to injury. He relies on § 444 of the

Rest at ement (Second) of Torts concerning acts done under an



i mpul sion of an enotional disturbance to argue that as a matter of
| aw, practical jokers cannot rely upon a foreseeability analysis to
break the chain of causation. Finally, Xolar argues that the
District Court erred in refusing to apply the "substantial factor”
test of causation.

Linda and David argue that no genuine issues of material fact
exist in this case to preclude sumary judgment in their favor.
They claim that there can be no showing that the practical joke
constituted a danger from which a reasonable person could have been
expected to foresee any resulting risk of harm They note that
neither of them dialed the telephone or spoke to Dennis from the
Salwvi residence and that neither of them could have known that
Dennis had been drinking.

Linda and David further argue that they should not be held
strictly liable as practical jokers, and they claim that negligence
and foreseeability are the proper legal theories which should be
applied to this case. They argue that hindsight is not the neasure
for determning foreseeability, but that the focus should be on
what a reasonably prudent person would have foreseen as likely to
happen at the tine. Linda and David argue that § 444 of the
Restatenment (Second) of Torts is not applicable to this case since
Dennis was acting under the influence of alcohol and not under an
i mpul sion of enotional disturbance. Finally, Linda and David claim
that dismssing them from this action does not conprom se Kolar's

remai ning cl ains.



This Court has repeatedly stated that the purpose of summary
judgment is to encourage judicial econonmy by elimnating
unnecessary trials, but that summary judgnent is only proper when
there is no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of law. See Nichols v. Corntassel
{1993), 258 Mont. 173, 852 p.2d 583; Kenyon wv. Stillwater County
{1992), 254 Mont. 142, 835 P.2d 742; Cereck wv. Albertson's, Inc.
{(1981), 195 Mont. 409, 637 P.2d 509. The nmoving party has the
burden of showi ng a conplete absence of any genuine issue as to all
facts considered naterial in light of the substantive principles
that entitle the noving party to judgnent as a natter of |aw and
all reasonable inferences are to be drawn in favor of the party
opposi ng sumary judgnent. Ni chols, 852 p.2d4 at 586.

Moreover, we have stated that ordinarily issues of negligence
are questions of fact not susceptible to sunmary judgnment. Dillard
v, Doe (1992), 251 Mont. 379, 382, 824 Pp.2d 1016, 1018. Liability
should not be determined upon a notion for summary judgnment where

factual issues concerning negligence and causation are presented.

Dillard 824 p.2d at 1018-19 (citing Duchesneau v. Silver Bow

County (1971), 158 Mont. 369, 377, 492 P.2d 926, 931). In certain
cases, however, where reasonable mnds could reach but one
conclusion as to the cause of an accident, questions of fact may be
determined as a matter of |aw Dillard, 824 p.2d4 at 1019 (citing

Brohman v. State (1988), 230 Munt. 198, 202, 749 P.2d 67, 70).



We determne that the present case is not one in which
reasonabl e mnds could reach but one conclusion as to the cause of
the accident and Kolar's subsequent injuries. Nor are we convinced
that reasonable minds could not differ as to whether the accident
shoul d have been foreseeable by Linda and David. Linda testified
that Dennis visited Jergesen's alnopst weekly and that he was
sometimes known to take a drink or two while there. Li nda stated
that she expected Dennis to react to Marie's urgent telephone call
in much the sameway she had done when she rushed over to the Salvi
resi dence. Li nda knew that Dennis would have to use a hi ghway
intersection which she stated "isn't a good intersection" and she
knew it was dark which nmade visibility even worse.

Dennis testified that Marie was crying over the tel ephone and
that it sounded real to him He stated that when he rushed out of
Jergesen's house he was hyped-up and worried. Bot h Denni s and
Jergesen testified that it was the practical joke and not Dennis's
drinking that was the primary cause of the accident.

We conclude that, in this case, Dennis's state of mnd when he
left Jergesen's house, and the extent to which Kolar's injuries
shoul d have been foreseeable by Linda and David, are questions of
fact for the jury. However, We are not suggesting that instructions
beyond those referred to in Busta v. Colunmbus Hospital (Mont.
1996), 916 p.2d 122, 53 St. Rep. 428, are necessary in order to

frame that issue.



Simlar to Busts., this case involves al | egati ons of
contributory negligence, multiple causes, and nultiple defendants.
The use of the substantial factor test of causation is therefore
appropri ate. In addition, we reject Linda's and David' s contention
that they may rely upon the defense of superseding intervening
cause and determine that this affirmative defense is not available
to them as a matter of law. Neither Linda nor David have net their
burden of denobnstrating that no genuine issues of material fact
exist, and we therefore hold that the District Court erred in
granting summary judgnent in their favor.

Reversed and remanded for further proceedings consistent wth

this opinion.

Justice

We concur:
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