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Cerk
Justice Janes C. Nel son delivered the Opinion of the Court.

Petitioner Carolyn Treichel (Carolyn) brought this action
agai nst State Farm Mutual Autonobile Insurance Conpany (State Farm
seeking a ruling that Carolyn's claimfor negligent infliction of
enotional distress is not subject to the "Each Person"” policy limt
applicable to her husband's claim The District Court for the
Fourth Judicial D strict, Mssoula County, granted Carolyn's Mtion
for Summary Judgnent and entered judgnent in her favor. State Farm
appeals. W affirm

The sol e issue we address on appeal is whether the "Each
Person” or the "Each Accident” limts of liability set out and
contained in the State Farm policy apply to Carolyn's claimfor

negligent infliction of enotional distress.
Factual and Procedural Background
On August 9, 1992, Carolyn and her husband, Fredie, were
riding their bicycles on Add H ghway 200 about two m | es east of
East M ssoul a when Fredi e was struck from behind by an autonobile
driven by Ruth Hintz (Hntz). Carolyn was riding sone distance
behi nd Fredie and was not injured. Carolyn saw Hintz's car strike
Fredie and throw himinto the air. She also saw the severe head
wound Fredi e received when his head hit the vehicle' s w ndshield
before he fell to the pavenent. Fredie subsequently died fromthe
Injuries he sustained in the accident.
Hintz was insured by an autonobile policy issued by State Farm
that provided in part:
Limts of Liability:

The anmounts of bodily injury liability coverage is [sic]

shown on the declarations page under "Limts of Liability

-coverage A - Bodily Injury, Each Person, Each Accident."

Under "Each Person" is the anount of coverage for al

damages due to bodily injury to one person. "Bodily
injury to one person” includes all injury and damages to
others resulting fromthis bodily injury. Under "Each

Accident” is the total anmount of coverage, subject to the

anount shown under "Each Person," for all danages due to
bodily injury to two or nore persons in the sane
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acci dent.

The policy limted bodily-injury liability coverage to $25, 000 for
each person and $50,000 for each accident. State Farm paid
Fredie's estate $25, 000.

On February 10, 1995, Carolyn brought this action agai nst
State Farmand Hintz claimng that she is entitled to an additi onal
$25, 000 under the policy for her enotional distress. |In the Agreed
Statenment of Facts, filed April 25, 1995, the parties agreed that
Carolyn net all of the elenents necessary for a claimof negligent
infliction of enotional distress as set forth in the case of
Versland v. Caron Transport (1983), 206 Mont. 313, 671 P.2d 583.
The parties further agreed that the only issue to be determ ned by
this action is "whether the 'each person' or 'each accident' limts
of liability set out and contained in the policy . . . applies to
[Carolyn's] claimfor negligent infliction of enotional distress.”
Carolyn filed a Motion for Summary Judgnent on May 23, 1995,
contending that, as a matter of |aw, her claimfor negligent
infliction of enotional distress is an independent, non-derivative
cause of action separate from Fredie's claimand thus covered under
the "Each Accident" Iimts of liability contained in the policy.
State Farmfiled a Mdtion for Summary Judgnent the foll ow ng day.
After hearing oral argunent, the District Court granted
Carolyn's Motion for Summary Judgnent, denied State Farnis Mtion
for Summary Judgnent and entered judgnent in Carolyn's favor.
State Farm appeals the District Court's order and judgnent.
Di scussi on
Whet her the "Each Person” or the "Each Accident”
limts of liability set out and contained in the State
Farm policy apply to Carolyn's claimfor negligent
infliction of enotional distress.
Inits Opinion, Oder and Declaratory Judgnent, the District
Court determned that Carolyn's claimfor negligent infliction of
enotional distress arose "out of the traumatic personal inpact upon
her own enotional and physical well-being by actually and
I mredi at el y experiencing the accident which killed her husband
directly in front of her." The court concluded that Carolyn was a
second injured party in the accident, thus it granted Carolyn's
Motion for Sunmary Judgnent and decl ared that under the policy,
Carolyn was entitled to an additional $25,000 for enotional
di stress damages separate and apart fromthe $25,000 |imtation on
Fredie's claim
Qur standard of review in appeals from sunmary judgnent
rulings is de novo. Mttarie v. N Mnt. Joint Refuse D sposal
(1995), 274 Mont. 239, 242, 907 P.2d 154, 156 (citing Mead v.
MS.B., Inc. (1994), 264 Mont. 465, 470, 872 P.2d 782, 785). \When
we review a district court's grant of summary judgnent, we apply
the sane evaluation as the district court based on Rul e 56,
MR Cv.P. Bruner v. Yellowstone County (1995), 272 Mont. 261,
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264, 900 P.2d 901, 903. In Bruner, we set forth the follow ng
inquiry:
The novant nust denonstrate that no genuine issues of
material fact exist. Once this has been acconplished,
the burden then shifts to the non-noving party to prove,
by nore than nere denial and specul ation, that a genui ne
| ssue does exist. Having determ ned that genuine issues
of fact do not exist, the court nust then determ ne
whet her the noving party is entitled to judgnent as a
matter of law. We review the | egal determ nations made
by a district court as to whether the court erred.
Bruner, 900 P.2d at 903 (citations omtted). The parties in the
case before us stipulated in their Agreed Statenent of Facts that
the only remaining issue in this case involves the interpretation
of the State Farm policy. W have previously stated that the
I nterpretation of an insurance contract involves a question of |aw.
Wel |l come v. Hone Ins. Co. (1993), 257 Mont. 354, 356, 849 P.2d 190,
192.

The parties in this case stipulated that Carolyn net all of
the elenents for a claimof negligent infliction of enotional
distress as set out in Versland v. Caron Transport (1983), 206
Mont. 313, 671 P.2d 583. However, subsequent to the partiesp

stipulation, this Court decided Sacco v. H gh Country | ndependent
Press (1995), 271 Mont. 209, 896 P.2d 411, wherein we re-defined
and clarified the elenents of the torts of negligent and
intentional infliction of enotional distress.

The plaintiff in Sacco had been enployed at the H gh Country
| ndependent Press newspaper in Bel grade as a phot ographer/reporter.
After she left the newspaper's enploy, officers of H gh Country
| ndependent Press, Inc. (HCIP), the corporation that owned the
newspaper, mnmade all egations to the Bel grade Police that the
plaintiff had stol en proof sheets and photographs fromthe
newspaperps offices. Crimnal charges were brought against the
plaintiff but were eventually dism ssed. The plaintiff brought an
action against HCIP and a Bel grade police officer for civil rights
vi ol ation, malicious prosecution, defamation and intentional and
negligent infliction of enotional distress.

We held in Sacco that an independent cause of action for
negligent infliction of enotional distress will arise under
ci rcunst ances where serious or severe enotional distress to the
plaintiff was the reasonably foreseeabl e consequence of the
defendant's negligent act or om ssion. Sacco, 896 P.2d at 426. W
al so concl uded that "serious or severe enotional distress” should
be defined by enploying the definition of these terns found in the
Rest at enent (Second) of Torts, which provides in pertinent part:
[ Enotional distress] includes all highly unpl easant
mental reactions, such as fright, horror, grief, shane,
hum |'i ati on, enbarrassnent, anger, chagrin,
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di sappoi ntnent, worry and nausea. It is only where it is
extreme that the liability arises. Conplete enotiona

tranquility is seldomattainable in this world, and sone

degree of transient and trivial enotional distress is a
part of the price of living anong people. The | aw

i ntervenes only where the distress inflicted is so severe

that no reasonabl e [person] could be expected to endure

it. The intensity and the duration of the distress are
factors to be considered in determning its severity.

Severe distress nust be proved.
Sacco, 896 P.2d at 426 (quoting Restatenent (Second) of Torts,
46, comment | at 77-78).

In granting Carolyn's Mtion for Sunmary Judgnent, the
District Court relied on our decision in Sacco. State Farm
contends that this was error because although Carolyn wi tnessed the
accident, she did not sustain any bodily injury, thus she was a
"bystander" victimas defined in Versland. State Farm nmai ntains
that since the policy provides bodily-injury liability coverage for
damages the insured is legally liable to pay because of bodily
injury to one person in an accident, including all injury and
damages to others as a result of that bodily injury, Carolyn is
subject to the $25,000 per person |limt applicable to Fredie's
cl ai m because Carolyn's enotional distress resulted fromFredie's
injury. State Farm al so argues that Carolyn's clai mshould be
treated the sane as a claimfor | oss of consortiumand that our
prior decision in Bain v. d eason (1986), 223 Mont. 442, 726 P.2d
1153, is controlling in this situation.

We di sagree; neither Versland nor Bain is controlling under
the facts here given our decision in Sacco. |In Sacco it was our
intention to sinplify and clarify the elenents of clains for
negligent and intentional infliction of enotional distress, not to
further conplicate this body of |aw by adding yet another theory to
those already in existence. See Sacco, 896 P.2d at 429. In view
of State Farmis argunents and in light of Sacco it is appropriate
that we di scuss Versland and Bain, however. W had previously said
in Versland that to recover on a claimfor negligent infliction of
enotional distress, the plaintiff nust show (1) that the shock
resulted froma direct enotional inpact upon the plaintiff fromthe
sensory and cont enpor aneous perception of the accident, (2) that
the plaintiff and the victimwere closely related, and (3) that the
victimsuffered either death or serious physical injury as a result
of the defendant's negligence. Versland, 671 P.2d at 588. Thus
the plaintiff had to be a bystander and actually w tness the

acci dent .

However, in clarifying the elenments of a claimfor negligent
infliction of enotional distress in Sacco, we elimnated the other
vari ous sorts of theories by which i ndependent torts of negligent
infliction of enotional distress cane into Montana | aw such as the
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Ver sl and bystander analysis. Sacco, 896 P.2d at 429. Under the
Versl and analysis, a plaintiff's cause of action hinges upon the
death or serious bodily injury of the accident victim The
plaintiff's claimis derivative. Under the Sacco analysis, a
plaintiff's cause of action requires a show ng of severe or serious
enotional distress to the plaintiff. The plaintiff's claimis
i ndependent and non-derivative. Furthernore, even prior to Sacco,
Mont ana | aw recogni zed that where recovery is for enotiona
di stress absent physical injury, such a claimis allowed as an
I ndependent cause of action. See Johnson v. Supersave Markets,
Inc. (1984), 211 Mont. 465, 473, 686 P.2d 209, 213.

State Farm s reliance on Bain is also m splaced. Bain
involved a claimfor loss of consortium The plaintiff in Bain
brought an action to recover for the injuries his wife sustained in
an autonobile accident. In Bain, we said that the "Each Person"
limtation refers to all damages inposed by | aw by whonever
suffered resulting fromone bodily injury and one accident and t hat

the "Each Accident"” limtation only applies when two or nore
persons suffer bodily injury in the sane accident. Bain, 726 P.2d
at 1158.

Unli ke Carolyn, the plaintiff in Bain was not at the scene of
the accident and did not witness the injuries to his spouse. As
the District Court pointed out in the case before us "[i]t is this
personal, on the scene, direct physical and enotional inpact which
di stingui shes enotional distress clains under Sacco from |l oss of
consortiumclains. . . ." Carolyn was a separate person who
recei ved an independent and direct injury at the accident scene.
Her serious and severe enotional distress was the reasonably
foreseeabl e consequence of Hintz's negligence. Sacco, 896 P.2d at

426.

State Farm further argues that enotional distress is not a
bodily injury, therefore Carolyn cannot be considered a second
party injured under the policy. W note that while the State Farm
policy does not define bodily injury, per se, it does all ow
recovery for various injuries including | oss of consortiumwhich is
not a physical injury. Mreover, State Farmis willing to provide
coverage for enotional injuries resulting fromthe decedent's
physical injury, but only subject to the one person Iimtation.
Under the circunstances, State Farmis estopped from arguing that
there is no coverage for enotional or nental injuries. Cearly,

State Farmis willing to provide coverage for those types of
I njuri es.
Accordingly, we hold that Carolyn was a second injured person
In the accident, thus the "Each Accident” limts in the policy
apply, and we affirmthe judgnent of the District Court.
Affirnmed.

/'Sl JAMES C. NELSON
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We Concur:

ISl J. A TURNACE
/'Sl CHARLES E. ERDMANN
['SI WLLIAM E. HUNT, SR
/'Sl TERRY N. TRI EVEI LER
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