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Cerk
Justice Terry N. Trieweiler delivered the Opinion of the Court.

The claimant, Cerald Madill, filed a petition for an order
awar di ng attorney fees and costs pursuant to 39-71-612, MCA
(1979), with the State of Mntana Departnent of Labor and | ndustry.
He contended that various benefits to which he had been entitled
wer e deni ed by his enpl oyerps workersp conpensation insurer, the
St at e Conpensation I nsurance Fund; that he incurred attorney fees
and costs to recover those benefits; and that he was entitled to
rei mbursenment of those fees and costs. Madillps claimwas deni ed
by the Departnent of Labor and Industry. Pursuant to 39-71-
204(3), MCA, Madill appeal ed that denial to the Wrkersp
Conpensation Court for the State of Montana. The Workersp
Conpensation Court affirned the order of the Departnent of Labor
and I ndustry. WMadill appeals fromthe order of the Wrkersp
Conpensati on Court which affirnmed the decision of the Departnent of
Labor and I ndustry. W reverse the order of the Workersp
Conpensati on Court.

The issue on appeal is whether Madill is entitled to an award
of attorney fees and costs pursuant to 39-71-612, MCA (1979),
when di sputed benefits are recovered by settlenent, rather than by
an award fromthe Wrkersp Conpensation Court.

FACTUAL BACKGROUND

The facts in this case were based |argely on stipul ations or
stipulated exhibits. 1In addition, the hearing exam ner for the
Departnment of Labor and Industry made findings of fact from which
no appeal has been taken. Therefore, for purposes of this appeal,
the followi ng facts are undi sput ed.

The claimant, Gerald Madill, was injured during the course of
his enpl oynment with Geenfield Irrigation District on Septenber 28,
1979. His injury occurred when he slipped on underground pipe that
he was installing, he fell between the pipe and a dirt wall, and
tw sted his knee.

The cl ai mant ps enpl oyer was insured agai nst workersp
conpensation clains by the respondent, the State Conpensation
I nsurance Fund. The State Fund accepted liability for Madill ps
injury, and conmenced paynent of tenporary total disability
benefits at the rate of $154.63 per week in March 1980.

From 1980 to 1984, Madill underwent el even surgical procedures
to treat his knee injury. Included anong those procedures were a
meni scectony, arthroscopic surgery, patellar tendon realignnent,
and a patellectony. As a conplication of the patellectony,
Madi || ps | eft patellar tendon ruptured, and his left knee is
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severely inmpaired. As a result of the alteration to his gait,
which is caused by his injury, Madill suffers from|ow back and hip
pai n.

On August 28, 1986, M chael Sousa, M D., the orthopedic
surgeon who had been prinmarily responsible for Madill ps care, wote
to the State Fund and advi sed them of the history of Madill ps
surgical treatnment and his condition at that tine. He stated that,
while Madill had "reached maxi num healing,"” he has | ost seventy
percent of the strength in his left |eg, experiences hyperextension
and limted flexion in that | eg, and cannot anbul ate w thout use of
an orthotic device. |In addition to Madillps difficulty standing or
anbul ati ng, he explained that he would be unable to sit for any
ext ended period of tine due to the difficulties with his left |eg.
Dr. Sousa expressed the opinion that the degree of inpairnent to
Madil I ps left | ower extremty was fifty percent, that he was "quite
di sabled" as a result of his extremty inpairnment, and that, in the
future, he would be Iimted to sedentary enploynent, if it was
avai | abl e.

At the request of Chip MKenna, the clains exam ner
responsi ble for handling Madillps claimat the State Fund, Dr.
Sousa submtted an updated report to the State Fund on May 3, 1988.
In that report, he noted that radi ographic studies indicated early
devel opnent of osteoarthritis in Madillps knee joint, that his knee

was still unstable, and that he may need a total knee joint
replacenent at sone tinme in the future. He repeated his advice
that Madill was "certainly restricted with regard to his enpl oynent

capabilities because of a markedly weakened | eg."

In spite of that information, and w thout establishing that
there was enploynent to which Madill could return, as required by
the Workersp Conpensation Courtps decision in Coles v. Seven-El even Stores
(Mont. WC. C. Nov. 20, 1984), No. 2000, slip op. at 9, MKenna
wote to Madill ps attorney on May 17, 1988, and advi sed hi mthat,
since Madill had conpleted a two-year training program at Fl athead
Val | ey Community Col | ege and reached maxi nrum heal i ng, he woul d be
reclassified as partially disabled and his benefits would be
reduced to the rate of $99 per week fourteen days fromthe date of
the letter. At that tinme, MKenna also offered to settle Madill ps
claimfor 300 weeks of partial disability benefits, or $29, 700,

m nus anounts whi ch had been previously advanced. The total anount
previ ously advanced was approxi mately $7, 600.

On May 25, 1988, Madill ps attorney responded to MKennaps
| etter and enclosed a report fromlan Steele, a rehabilitation
consultant. Steele noted that, although Madill had received
training in human services at FVCC, by the tinme he graduated, the
state social services agencies were cutting back on the positions
that he had been trained to perform fewif any of those jobs were
avai |l abl e, and he had been unsuccessful in his attenpts to find
ot her types of work due to his physical Iimtations. He concluded

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/96-117%200pinion.htm (3 of 23)4/11/2007 1:56:14 PM



96-117

t hat:

From a vocational standpoint holding full-tine enpl oynent
woul d be very difficult due to the pain M. WMadil
experiences. . . . The before nentioned woul d make the

pl acemrent of M. Madill into enploynent very difficult if
not i npossi bl e.

Madi | | ps total disability benefits were term nated, and he was
paid at the partial disability rate beginning on May 31, 1988. On
June 9, 1988, MKenna acknow edged recei pt of Steel eps report, but
rejected Madil | ps request that he be placed back on total
disability status. Further efforts were nade to have total
disability benefits reinstated, but were rejected by McKenna. On
Cct ober 28, 1988, the attorney for the State Fund rejected a
medi at or ps suggestion that a Col es analysis be performed. On
March 21, 1989, McKenna wote to Madill ps attorney and rem nded hi m
that the previous offer of a lunp sumsettl enent was bei ng eroded
by the paynent of bi-weekly benefits, and that, if he did not hear
fromhimby April 30, 1989, the offer would be w thdrawn.

On January 19, 1989, Madill ps attorney forwarded nore
information to the State Fund regarding Madill ps physi cal
l[imtations. On July 28, 1989, the State Fund received an
additional report fromDr. Sousa in which he noted that, based on
functional capacities assessnment, Madill was markedly limted with
regard to his activities, and that he felt "it would be unlikely he
woul d be enpl oyable in a regul ar occupation.”

In spite of all the nmentioned information, McKenna wote to
Madi | | ps attorney on August 15, 1989, contended that the vocati onal
i nformation was inconplete, and declined to reinstate total
di sability benefits.

On August 16, 1989, Madillps attorney forwarded to the State
Fund a report from G ace D. Benesh, a second rehabilitation
consultant. She was asked to do a specific analysis of job
opportunities for people with a degree in human services, which is
what Madill had been trained for at FVCC. She concluded, after a
survey of potential enployers, that the degree in no way enhanced
his enployability. She also concluded that, due to his physical
restrictions and the fact that he is hard of hearing (he wears two
hearing aids), he is not enployable in his normal |abor narket,
whi ch she defined as the county of his residence.

Finally, on August 30, 1989, MKenna advi sed Madill ps attorney
that the State Fund woul d reinstate tenporary total disability
benefits retroactive to the date of their termnation. A check in
t he anpbunt of $3,560.32 was encl osed to conpensate for the
difference between Madill ps partial and total disability rate
during the time that his total disability benefits had been
t erm nat ed.

In that same August 30, 1989, letter, however, MKenna
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rejected Madill ps claimthat he be classified as pernmanently
totally disabled. He stated:

Finally, at this tine, the State Fund is not in
agreenent that your client is pernmanently totally
di sabled. We will be referring the file to one of our
private rehabilitation vendors to obtain another view on
your clientps enployability.

The State Fund did refer Madill to Crawford Rehabilitation
Services for further evaluation. On March 8, 1990, that firm
advi sed the State Fund that jobs directly related to Madill ps prior
work history, or for which he possessed skills as a result of his
training, did not appear readily available. Crawford requested
authority to research whether other occupations for which Mdil
was qualified mght be available. Apparently authority was given,
because on July 20, 1990, the clains exam ner to whom Madil |l ps
cl ai m had then been assigned at the State Fund, nade an entry in
the State Fundps file to the effect that Dr. Sousa had di sapproved
the job suggested by Crawfordps rehabilitation consultant. 1In the
meantinme, it had been necessary for Madill ps attorney to conti nue
enpl oying the services of his own vocational consultant to nonitor
the investigation and reports being given by Crawf ord.

Finally, on January 4, 1991, Carol Morris, the next clains
exam ner who had assuned responsibility for Madillps claim orally
conceded to Madillps attorney that Madill was permanently totally
disabled. In a letter dated January 29, 1991, Mdill ps attorney
confirnmed that conversation, noted that Madillps nonthly |iving
expenses were greater than his disability benefit, and requested
that, for that reason, his future disability benefits be paid to
himin a lunmp sum

On February 18, 1991, the State Fund responded to Madill ps
demand by offering to pay hima total amount of $90,000. It
proposed that $30,000 be paid to himin a lunp sum that $34, 000 be
used to purchase an annuity for his benefit, and that the remai nder
be retained by the State Fund to repay previous anmounts that had
been advanced. The State Fund arrived at its proposed settl enent
anount by calculating the total amobunt of disability benefits
payable to Madill until age 65, and then reducing themto present
value. It did so in spite of the fact that he is entitled to
di sability benefits for the remainder of his l[ifetinme, and that in

WIllis v. Long Construction Co. (1984), 213 Mont. 203, 690 P.2d 434, we held

that there was no authority pursuant to the workersp conpensation

| aws, as they applied to Madill, for reduction of |unp sum awards
to present value. The State Fundps offer, if accepted, would have
required that Madill enter into a final settlenent of his claim

No further benefits would have been pai d.
On March 4, 1991, Madillps attorney responded to the State
Fundps offer by pointing out that he was actually entitled to nore

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/96-117%200pinion.htm (5 of 23)4/11/2007 1:56:14 PM



96-117

t han $225,000 of disability benefits over the remainder of his life
expectancy, that pursuant to WIllis, the State Fund had no authority
to reduce a lunp sumsettlenent to present value, and that Madil
had now accumnul ated $30, 000 of i ndebtedness for |ong-overdue famly
necessities, including the famlyps honme and transportation
requirenments.

Havi ng recei ved no satisfactory response fromthe State Fund,
Madi | | ps attorney petitioned the Wrkersp Conpensation Court on
July 26, 1991, for a partial conversion of Madillps future tota
di sability benefits to a lunp sumw t hout discounting that anount
to present value. On the day set for hearing before the Wrkersp
Conpensation Court, within mnutes of the tinme the hearing was to
begin, the State Fund agreed to pay Madill a lunp sumin the anount
of $69,038.39, which it would then recover fromthe distal end of
his periodic permanent total disability benefits. It agreed that
the lunp sum advance woul d not be reduced to present value and that
recei pt of that anount would not affect Madillps right to recover
the remai nder of his total disability benefits periodically. The
docunentation in support of that settlenent agreenent established
that the |unp sum advance was necessary for paynent of necessities,
i ncludi ng nedical treatnent, clothing, beds, housing repairs, auto
repairs, loans fromfam |y nmenbers, and overdue real estate tax.

The settl enment agreenent was reached in Septenber 1991. Wen
tinmely paynment was not nade pursuant to that agreenent, Madil
requested that his claimbe placed back on the Wrkersp
Conpensation Courtps trial agenda. After that was done, paynent of
his | unp sum advance was finally nade by the State Fund.

Fol |l owi ng recei pt of his [unp sum advance, Madill petitioned
the Departnent of Labor and Industry for an award of attorney fees
and costs pursuant to 39-71-612, MCA (1979). He sought fees
related to (1) the reinstatenent of his total disability benefits
in 1989; (2) the concession that he was permanently totally
di sabled in 1991; and (3) the agreenent to convert a portion of his
permanent total disability benefits to a |lunp sum w t hout reducing
it to present value, and to pay the remai nder of his total
disability benefits periodically. Follow ng a hearing and
consi deration of testinony previously taken, the hearing exam ner
for the Departnent of Labor and Industry entered findings of fact
whi ch are not chall enged by either party on appeal. Many of those
facts have been set forth previously. |In addition, the hearing
exam ner found (al though identified as conclusions) that a
"dispute,” as referred to in 39-71-612, MCA (1979), existed in
two respects: first, whether claimnt was entitled to total versus
partial disability benefits; and second, whether claimant was
tenporarily totally disabled or permanently totally disabled. The
heari ng exam ner also found that the benefits which were disputed
were recovered due to Madill ps attorneyps efforts. However, the
heari ng exam ner then concl uded that, because -612 provi des that
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attorney fees "may be awarded,"” that statute is discretionary, and
therefore, no attorney fees were due fromthe State Fund to Madill.

Madi || appeal ed the denial of his claimby the Departnent of
Labor and I ndustry to the Wrkersp Conpensation Court, which, after
further witten argunent, affirnmed the order of the hearing
exam ner, but for different reasons. |In reliance on our decisions
in Field v. Sears, Roebuck & Co. (1993), 257 Mont. 81, 847 P.2d 306, MKinl ey
v. Am Dental Mg. Co. (1988), 232 Mont. 92, 754 P.2d 831, and Lasar v. E. H
Otedal & Sons (1986), 222 Mnt. 251, 721 P.2d 352, the Wrkersp
Conpensati on Court concluded that attorney fees are not recoverable
pursuant to 39-71-612, MCA (1979), for benefits voluntarily paid
by an insurer prior to trial. The Wrkersp Conpensati on Court al so
concl uded that rejection of a clainmntps denand when an insurer
| acks adequat e docunentation does not give rise to a "controversy"
wi t hin the neani ng of -612, and that since Madill had denmanded
conversion of nore benefits than he ultinmately agreed to accept,
there was no evidence that the State Fund had refused the parti al
| unp sum advance that it ultimately agreed to pay.

The i ssue on appeal is whether, based on the facts presented,
and wi thout a court order awarding benefits, the claimant is
entitled to an award of attorney fees and costs pursuant to

39-71-612, MCA (1979).
DI SCUSSI ON

There were no factual issues raised by appeal to the Wrkersp
Conpensation Court. Neither is there a contention by either party
on appeal fromthe Wrkersp Conpensation Court that the findings of
fact nmade by the hearing exam ner for the Departnent of Labor and
I ndustry were clearly erroneous. The issue raised on appeal
relates solely to the application of 39-71-612, MCA (1979), to
the undi sputed facts in this case. This is a legal issue. W
revi ew t he Departnentps and t he Wrkersp Conpensation Courtps
conclusions of law to determ ne whether they are correct. Steer, Inc.
v. Departnent of Revenue (1990), 245 Mont. 470, 474-75, 803 P.2d 601, 603.

Al t hough the Wbrkersp Conpensation Courtps concl usions
represent a fair application of our decisions in Lasar, MKinley, and
Field, our role in the application of statutory lawis sinply to
ascertain and declare what is, in substance, contained in that
statute, and not to insert what has been omtted or to omt what
has been inserted. Section 1-2-101, MCA

Al t hough the Legisl ature has anmended 39-71-612, MCA, since
1979, we determ ne whether a claimant is entitled to attorney fees
pursuant to the statute in effect on the date of the clai mantps
injury. Hlbig v. Central dass Co. (1991), 249 Mnt. 396, 399, 816 P.2d
1037, 1039. Section 39-71-612, MCA (1979), provides, in rel evant
part:
(1) If an enployer or insurer pays or tenders paynent of
conpensati on under chapter 71 or 72 of this title, but
controversy relates to the anmount of conpensation due and
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the settlenent or award is greater than the anount paid
or tendered by the enployer or insurer, a reasonable
attorneyps fee, as established by the division or the
wor ker sp conpensation judge if the case has gone to
heari ng, based solely upon the difference between the
amount settled for or awarded and the anount tendered or
paid, may be awarded in addition to the anmount of
conpensati on

(2) When an attorneyps fee is awarded agai nst an
enpl oyer or insurer under this section there may be
further assessed agai nst the enployer or insurer
reasonabl e costs, fees, and m | eage for necessary
wi t nesses attending a hearing on the clai mant ps behal f.
Both the necessity for the witness and the reasonabl eness
of the fees nust be approved by the division or the
wor ker sp conpensati on j udge.

(Enmphasi s added.)

There can be no dispute that when, in 1988, Mudill denmanded
that he be paid at the total disability rate and the State Fund
contended that he was entitled to paynent at only the partial
disability rate, there was a controversy over "the anount of
conpensation due."” Furthernore, we have held that, for purposes of
appl yi ng -612, a dispute over whether benefits should be
converted to a lunp sumor the anmount of that lunp sum and a
di spute about whether a claimant is permanently totally disabl ed,
as opposed to tenporarily totally disabled, are controversies
related to "the anount of conpensation due." See Krause v. Sears, Roebuck
& Co. (1982), 197 Mont. 102, 641 P.2d 458; Polich v. Walenps OK Tire
War ehouse (1981), 194 Mont. 167, 634 P.2d 1162.

Therefore, we conclude that when the State Fund termn nated
Madi | | ps tenporary total disability benefits over his attorneyps
objection in 1988; when the State Fund, instead of asking for
further docunentation, declined to classify Madill as pernmanently
totally disabled in 1989; and when the State Fund refused to
convert a portion of Madillps future disability benefits to a | unp
sum wi thout first reducing his benefits to present val ue and
requiring final settlenent of all benefits in 1991, controversies
exi sted over "the ampunt of conpensation due."

Neither is there any question that the anpbunts for which
these three disputes were ultinmately settled were greater than the
anounts originally paid or tendered by the State Fund. Al though
the term"settled" is not defined within the Wrkersp Conpensati on
Act, and in spite of the State Fundps contention that we should
interpret it to nmean a final resolution of all rights as between
the parties, the termis commonly understood as it relates to | egal
affairs, and does not require a resolution of all rights between
two parties.

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/96-117%200pinion.htm (8 of 23)4/11/2007 1:56:14 PM



96-117

Settlenent is defined in Blackps Law Dictionary 1372 (6th ed.
1990) (citations omtted) as:
Act or process of adjusting or determning; an adjusting;
an adj ustment between persons concerning their dealings
or difficulties; an agreenent by which parties having
di sputed matters between themreach or ascertain what is
comng fromone to the other; arrangenent of
difficulties; conposure of doubts or differences;
determ nation by agreenent; and liquidation. In |egal
parl ance, inplies neeting of mnds of parties to
transacti on or controversy .

In this case, the parties resolved three separate
controversies by settlenent. They resolved their dispute regarding
t he amount of benefits to which Madill was entitled in 1988 and
1989; they resolved their dispute about the nature and duration of
Madi | | ps total disability; and they resolved their dispute about
whet her Madill was entitled to a |unp sum advance w t hout final
settlenent of his claim and whether the benefits being converted
to a lunp sum should be reduced to present value. The principle
| egal question on appeal is whether these three settlenents
triggered an entitlenent to attorney fees pursuant to 39-71-612,
MCA (1979), or whether that statute applies only when the dispute
about the amount of conpensation due is resolved by the Wrkersp
Conpensation Court. Wiile it would appear, fromthe | anguage of
the statute, that the answer to that question is self-evident, it
Is appropriate, in light of this Courtps previous decisions, to
di scuss why we are presented with this issue.

The sem nal case on which the Wrkersp Conpensation Court
relied is Lasar v. EH Otedal & Sons (1986), 222 Mont. 251, 721 P.2d 352.
In that case, the claimnt was being paid tenporary total
di sability benefits when he petitioned the Wrkersp Conpensati on
Court to find himpermanently totally disabled and to convert his
benefits to a lunp sum Approximately two and one-hal f weeks prior
to trial, the defendant conceded permanent total disability, and
the Workersp Conpensation Court denied clai mantps request that his
benefits be converted to a lunp sum In spite of the fact that the
State Fund changed its position regarding the nature of his
disability after his petition was filed, the Wrkersp Conpensation
Court denied any award of attorney fees or costs. He appeal ed the
deni al of those fees and costs. On appeal, this Court affirnmed the
Wor ker sp Conpensation Court. Wthout discussing the reference to
"settlenment” in -612, we held that an award of attorney fees
required a controversy and that the anount "awarded" exceed the
anount paid or tendered. However, as noted, there is no discussion

at all in Lasar regarding that |anguage in -612 which provides for
attorney fees and costs where the anmount for which a claimis
"settled" exceeds the anmount paid or tendered. It is inpossible to
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determ ne whether the issue raised in this case was rai sed i n Lasar

In McKinley v. Anerican Dental Mnufacturing Co. (1988), 232 Mont. 92, 754

P.2d 831, we considered which of several offers by a defendant/
i nsurer should be considered as the basis for calculating the
cl ai mant ps attorney fees, where the anount actually awarded by the
Wor ker sp Conpensation Court was greater than any of the defendantps
offers. W held that an offer nade by the State Fund on the eve of
trial would not be considered for purposes of calculating the
attorney fee to which the claimant was entitled. However, we
affirmed an attorney fee for the claimant based on the difference
between an earlier offer and the anmobunt ultimately awarded, even
t hough the anmount ultimately awarded by the court was |ess than the
anount demanded by the claimant. In MKinley, we did not address the
Issue that is raised in this case.
Koneotis v. WIIlianson Fencing (1988), 232 Mont. 340, 756 P.2d 1153,

was not relied on by the Wrkersp Conpensati on Court, but was
relied on by this Court in Field v. Sears, Roebuck & Co. (1993), 257 Mont.
81, 847 P.2d 306, and therefore, warrants brief consideration. 1In
Koneotis, we affirnmed a denial of attorney fees where the issue of
the claimant ps disability had been conceded prior to trial.
However, in arriving at our conclusion, we relied on Yearout v. Rai nbow
Pai nting (1986), 222 Mont. 65, 719 P.2d 1258, and Lasar. As previously
not ed, Lasar does not discuss the "settlenent” |anguage in -612.
Yearout was not even concerned with -612. It dealt with the issue
of whether a clainmant was entitled to attorney fees pursuant to

39-71-611, MCA (1979), which clearly limts an award of attorney
fees to situations where clains are "adjudged conpensable.” There
is no further discussion of the attorney fee issue in the context
of -612 in our Koneotis decision.

Finally, the Wrkersp Conpensation Court relied on our

decision in Field. In Field, the claimnt petitioned the Wrkersp
Conpensation Court to find that he was permanently totally disabl ed
and entitled to a partial [unp sum advance of his disability
benefits. Hi s enployer originally denied his claimof permanent
total disability, but conceded that issue approximately three and
one-hal f weeks prior to the date set for hearing. The Wrkersp
Conpensati on Court awarded an attorney fee based on the |unp sum
that it granted, but denied attorney fees and costs in relation to
the permanent total disability issue. On appeal, this Court
affirmed that denial of attorney fees based on our prior decisions
in Lasar and Koneotis. W distinguished our decision in Krause v. Sears,
Roebuck & Co. (1982), 197 Mont. 102, 641 P.2d 458, on the basis that,
in that case, the hearing had begun when the enpl oyer conceded t hat
the cl ai mant was permanently totally disabled. However, as in the
Lasar decision, there is no discussion in the Courtps nmajority
opinion in Field regarding that |anguage in 39-71-612, MCA (1979),
whi ch provides for fees and costs when the anount for which a case
is "settled" is greater than the anount paid or tendered.
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We conclude that, to the extent that our prior decisions in

Lasar, Koneotis, and Field have ignored the plain | anguage in
39-71-612, MCA (1979), which provides for an award of attorney

fees and costs where there is a controversy regardi ng the anount of
conpensati on due, and where the "settlenent” is greater than the
anount paid or tendered, those decisions are reversed. Likew se,
we concl ude that the Wirkersp Conpensation Courtps order, which
affirmed the Departnentps order denying Madill ps petition for
attorney fees and costs on the basis that his benefits were not the
result of a court award, was incorrect, and therefore, is reversed.

Furthernore, we conclude that the Wrkersp Conpensation Court
erred when it determ ned that there was no "controversy" because
the State Fund | acked adequate informati on on which to base paynent
of the benefits demanded by Madill. In each of the three instances
where benefits were demanded, they were ultinmately paid based on
the sane informati on which had been in the State Fundps possession
when they were deni ed.

Nei t her was the Workersp Conpensation Court correct when it
concl uded that, because the lunp sumpaid by the State Fund was
| ess than the amount originally demanded by the clai mant, he was
not entitled to a fee. The fee provided for in -612 is not
condi tioned on the anpbunt demanded by the claimant. It is
condi tioned on the clai mant ps recovery of an anpunt greater than
the anmount "paid or tendered" by the insurer. See, e.g., MKinley, 232
Mont. at 97, 754 P.2d at 834.

Finally, we conclude that the hearing exam ner for the
Departnent of Labor and I ndustry erred when he held that, even
t hough the conditions for an award of attorney fees pursuant to

39-71-612, MCA (1979), are otherw se satisfied, the award of fees

and costs to the claimant is discretionary. W have held

ot herwi se. See Holton v. F.H Stoltze Land & Lunber Co. (1981), 195 Mnt.

270, 637 P.2d 10, 14.

W, therefore, reverse the order of the Wrkersp Conpensation
Court, and hold that Madill is entitled to an attorney fee based on
the difference between 300 weeks of benefits at his partia
disability benefit rate, and the total disability benefits to which
Madi || has been entitled since May 31, 1988, and to which he wll
be entitled during the remainder of his |ife expectancy. The
presunption is that a reasonable basis for the attorney fee award

is Madil |l ps fee agreenent with his attorney. See Wght v. Hughes Livestock

Co., Inc. (1983), 204 Mont. 98, 664 P.2d 303. That agreenent provides
for a fee equal to twenty percent of those anbunts recovered due to
the attorneyps efforts. That portion of the fee related to those
amounts whi ch have already been paid is due in a lunp sum Any fee
related to periodic benefits which are owed to Madill in the future
shoul d be pai d periodically.

This case is remanded to the Wrkersp Conpensation Court for
entry of judgnent consistent with this opinion.
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/'Sl TERRY N. TRI EVEI LER

VW& concur:

/'Sl WLLIAM E. HUNT, SR
/'Sl JAVES C. NELSON
/'Sl W WLLI AM LEAPHART

Justice Karla M Gray, dissenting.

| respectfully dissent fromthe Court's opinion. Stripped to
its essentials, the Wrkers' Conpensation Court's order concl uded
that no controversy existed under 39-71-612, MCA, regarding
Madil|'s early demands for permanent total disability status
because the State Fund indicated its willingness to reconsider that
status on receipt of additional information and, on receipt of that
information, permanent total disability status was conceded. The
court also concluded that Madill was not entitled to fees under

39-71-612, MCA, relating to the 1991 partial |unp sum advance

because he had petitioned for |unp sumconversion of all future
benefits and dropped that demand at the tinme of trial, instead
negotiating a partial |lunp sum advance which included attorney
fees. | would affirmthese conclusions. Wile tinme does not
permt a full and conplete recitation of nmy concerns with the
Court's opinion and the bases therefor, | set those concerns out
briefly bel ow

My primary area of concern with the Court's opinion relates to
its presentation of the so-called undisputed facts. | agree with
the Court that the hearing exam ner's findings of fact were not
appeal ed and, as a result, that they constitute facts for purposes
of this case. | also agree that the parties stipulated to certain
factual and exhibit matters.

Unfortunately, the Court's statenent of the so-called
undi sputed facts is not confined to either the hearing exam ner's
unchal | enged findings or the matters stipulated by the parti es.
Overall, it is ny viewthat the Court selectively presents certain
facts and omts other pertinent facts; noreover, even as to those
"facts" it chooses to present, sonme are erroneous, while others are
i nconplete. Many are liberally interspersed with inplicit or
explicit editorial comment, not to nmention | egal comrentary, which
is far afield fromthe hearing exam ner's findings and from any
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actual undisputed fact. The effect of the Court playing fast and
| oose with the facts is exactly as intended: to place a decidedly
negative and i nappropriate cast on the State Fund's actions in
order to "set up" the reader for the conclusions the Court |ater
reaches. Because it apparently would be both fruitless and futile
to set out each instance of the Court's actions in this regard, |
mention only a few, confident that these exanples will neke clear
both the error contained in the Court's presentation of the facts
and the ultimate error in the Court's conclusions reached by
applying the law to the so-called undi sputed facts.

An early exanple of the Court's inclusion of its own editorial
commentary into the presentation of the so-called undisputed facts
is found in the Court's discussion of the State Fund's actions
following Dr. Sousa's updated report in May of 1988. The Court
correctly states that the updated report was requested by the State
Fund as a followup to an earlier report limting Madill to
sedentary enploynent. |In the updated report, as the Court
observes, Dr. Sousa repeated his view that Madill was "restricted
with regard to his enploynent capabilities.” The Court then begins
its next paragraph, purportedly still discussing facts, as foll ows:

In spite of that information, and w t hout

establishing that there was enpl oynent to which Madil

could return, as required by . . . Coles, :

There is nothing of a factual nature in those opening cl auses, and
certainly nothing taken fromthe hearing examner's findings. The
"in spite of" phrase is a negative connotation added by the Court
in the mdst of supposedly undi sputed factual material. In
addition, it goes wi thout saying that the "wi thout establishing the
Col es requirenents" comment is |egal comentary by the Court

i nterspersed into purported undi sputed facts.

These obj ectionabl e conmentaries nerely obfuscate the actual --
and, in and of itself, neutral--factual situation being presented
in this portion of the Court's opinion; nanely, that within two
weeks of receiving the updated report fromDr. Sousa, the State
Fund advi sed Madill's counsel that because Madill had reached
maxi mum heal i ng and been retrai ned, his benefit rate was being
reduced. Mreover, | note, as the hearing exam ner found, that the
settlenent offer contained in the State Fund's letter to Madill's
counsel --and referred to by the Court--was a continuation of a
settl enent offer already "on the table." The Court neglects to
i nclude this information.

An exanple of the Court's use of selective and i nconplete
facts in order to "build its case" against the State Fund fromthe
outset follows soon after. The Court states that "[o]n October 28,
1988, the attorney for the State Fund rejected a nediator's

suggestion that a Coles analysis be perforned.” | agree that this
is a fact which is explicitly contained in an exhibit in the fairly
vol um nous record in this case. It is clearly a "selective" fact,
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however, intentionally chosen for the negative inpact it produces
in the reader. It also is the Court's only reference to the

medi ati on conponent of this case which was addressed by the hearing
exam ner and whose findings in this regard are totally ignored by
the Court.

The actual facts regarding the nediation are that Madill
petitioned for the nediation followng the State Fund's June 9,
1988, rejection of his request to be returned to total disability
status. As the hearing exam ner found:

Medi ator WIIliam Connor issued his recommendati on on

Oct ober 17, 1988. M. Connor did not recomend

reinstatenment of TTD or paynent of PTD. Despite

di sagreenents with vari ous aspects of the recomrendations

on the part of both parties, the natter was not appeal ed

to the Wrkers' Conpensation Court.

(Enphasi s added.) The Court conveniently omts these facts because
to include themwould so clearly undercut its negative depiction of
the State Fund' s actions.

Further exanples of the Court's faulty presentation of the so-
cal |l ed undi sputed facts in this case abound. |In discussing the
parties' ongoing efforts at seeking and providing additional
information, the Court editorializes--in its factual discussion of
the State Fund's referral of Madill to Crawford Rehabilitation
Services for further evaluation--that the State Fund wote to
Madi | | *'s counsel in August of 1989 requesting additional
information "[i]n spite of all the nmentioned information." There
I's nothing factual about the use of "in spite of."

Shortly thereafter, the Court sets out the State Fund' s August
30, 1989, letter stating that it did not agree "at this tine" that
Madi Il was permanently totally disabled and its referral of Madill
to Ctawford. The Court then adds, "[i]n the neantine, it had been
necessary for Madill's attorney to continue enploying the services
of his own vocational consultant to nonitor the investigation and
reports being given by Ctawford.” The heari ng exam ner nade no
finding that such enploynent "had been necessary;" he found only
that Madill's counsel had enpl oyed a vocational consultant to
mai ntain contact with Crawford and update hi mon devel opnents
regarding Madill's enployability status.

And so it continues. The Court states that the State Fund's
of fer of February 18, 1991, was based on benefits payable to Madil
until age 65; it then adds its conbined editorial and | egal
commentary in the mdst of the so-called undisputed facts by
stating "[i]t did so in spite of the fact that he was entitled to
di sability benefits for the remainder of his |ifetinme." Here, even
nore inportant than the inproperly included editorial and | egal
commentary, is the Court's plain error in reporting the "until age
65" basis on which the State Fund purportedly calculated its offer.
Contrary to the Court's version of the fact, the letter
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communi cating the offer clearly states that the figures were

cal culated "for both the tinme between now and age 65 and the

bal ance of projected lifetinme benefits;"” the hearing exam ner's
corresponding finding is that the settlenment offer was "net of
projected |ifetime benefits.” To its clear m srepresentation of
both the State Fund's actions and the actual undisputed facts of
record, the Court then adds its editorial and | egal comentary.
Still purporting to be presenting undi sputed facts, the Court then
inserts its own characterization of the |egal effect of a
nonexer ci sed acceptance of the State Fund's offer, matters upon
whi ch the hearing exam ner neither found nor concl uded.

The Court then "neglects” to include the fact--found by the
exam ner--that, after Madill rejected the $90,000 offer and in the
course of subsequent negotiations, "a verbal offer was nmade to
i ncrease the $90, 000 offer by 20%to account for attorney fees, for
a total offer of $108,940.80." The record reflects that this offer
was extended in May of 1991. Neither the record nor the exam ner's
findings reflect any response by Madill to this offer prior to
filing his petition in the Wrkers' Conpensation Court, in July of
1991, for partial conversion of future benefits to a [unp sum
Thus, at the tinme of that petition, the State Fund's offer was in
excess of $108,000 and it had been "on the table" for approximately
two nont hs.

A final exanple of the Court's mstreatnent of the facts in
this case is its paragraph about Madill's petition for parti al
conversion and the settlenent reached in that regard. Having
failed to set forth inportant facts regarding the State Fund's
| atest offer and the short period of tinme between that offer and
the petition, the Court then "neglects" to include the fact--as
found by the hearing exam ner--that $21,903.60 of the partial |unp

sum conversion to which Madill and the State Fund agreed was "for
paynent of attorney fees and costs incurred over the period of the
attorney/client relationship.”" The Court also fails to include the

facts that the agreenment was not approved by the Enpl oynent
Rel ations Division until January 3, 1992, and that--three nonths
thereafter--Madill's counsel requested that the State Fund pay
attorney fees and costs totaling just over the $21,903. 60 anpunt
contained in the |unp sum conversion for that express purpose.
Per haps the Court sonehow fails to see any rel evance in the
actual undi sputed facts of this case vis-a-vis the attorney fee
i ssue before us. Perhaps the actual facts are sinply too
"inconvenient" to be noticed by the Court. |In any event, as |
indicate briefly below after a short digression relating to |egal
principles, the actual undisputed facts do not conport with the
results the Court produces on each of the three attorney fee
subi ssues.
| begin this portion of nmy discussion by stating w thout
equi vocation that | agree with the "plain | anguage" principles set
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forth by the Court and with the dictionary definition of "settl ed"
which it advances. As a result, | also agree with the Court that,
had the Wrkers' Conpensation Court denied claimant's petition for
attorney fees solely on the basis that his benefits were not the
result of a court award, such a denial would have constituted
reversible error. As set forth at the outset of this opinion
however, the court concluded that Madill was not entitled to fees
for additional reasons which are further addressed bel ow.

Moreover, while | agree with the Court that, pursuant to our case
| aw, the award of attorney fees under 39-71-612, MCA, is not

di scretionary and that the Departnent erred in concl uding

ot herwi se, the Wrkers' Conpensation Court did not affirmthat
portion of the Departnent's order denying fees; thus, that issue is
not before us in this case.

| also agree with the Court that, at certain points in tine,
"“controversies" existed between Madill and the State Fund with
regard to: 1) reinstating himto tenporary total disability; 2)
whet her he was permanently totally disabled; and 3) the | unp sum
conversion. | disagree with the Court's attenpt to interpret the
statutory word "settled" in a vacuumin these regards by refusing
to recogni ze any elenent relating to when and how the parties
reached resolution of the issues, and | address the Court's
application (or lack thereof) of the law to the actual facts of
this case further bel ow.

Bef ore doing so, however, it is inportant that | state ny
di sagreenent with the Court's overruling of three decisions "to the
extent [they] have ignored the plain | anguage in 39-71-612, MCA"
regarding settlenment. All else aside, "to the extent" overrulings
generally give little guidance to practitioners or trial courts as
to precisely what is being overruled. That is particularly true
here, where a fair reading of at |east Lasar and Koneotis nakes it
clear that no issue regarding "settlenent” was raised and, as a
result, no such issue was addressed by this Court in those cases.
Under such a circunstance, criticizing those decisions for
"ignoring"” the statutory |anguage seens absurd. Nor is there any
apparent reason for overruling decisions which did not raise or
address an issue nerely because this case does address that issue.
Unfortunately, tinme does not permt a nore thorough statenent of
why | believe that the Court is in error in overruling these cases,
as it is nmore inportant to return to how the Court disposes of the
three attorney fee subissues before us.

The Court does not apply the principles it sets forth to the
actual undisputed facts in this case. Indeed, it only mninally
bothers with facts at all in its resolution of the subissues after
stating that "the parties resolved three separate controversies by
settlement.” The only "factual" statenent about this case which
appears thereafter is that "[i]n each of the three instances where
benefits were demanded, they were ultimtely paid based on the sane
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i nformation which had been in the State Fund's possession while
they were denied." This single "factual" statenent is sinply not
true.

Wth regard to Madill's status during the 1988-89 period, the
facts and record are clear that the parties were in close contact
t hroughout the period, with the State Fund maki ng--and renmaki ng- -
its determ nations based on frequently updated information from
Madill. After the State Fund's reclassification of Madill in My
of 1988, based on his maxi mnum healing and retraining, Madill sought
medi ati on of the issue and the nediator "did not recomend
rei nstatenment of TTD or paynment of PTD." Thereafter, Madill
suppl i ed yet another updated report fromDr. Sousa. Because that

report did not take into account Madill's retraining in human
services at Flathead Valley Community Coll ege, the State Fund
advised that Madill's vocational information was inconplete. In
response, Madill forwarded a rehab consultant's report in August of

1989 whi ch concluded that Madill's retraining had not enhanced his
enpl oyability and that he was "not enployable in his nornmal | abor
mar ket." On August 30, 1989, within two weeks of receipt of this
report, the State Fund determned to reinstate Madill's tenporary
total disability benefits retroactive to the date of their
termination. Gven this record, it is beyond ny imagining how the
Court can state that the State Fund reinstated Madill to tenporary
total disability in August of 1989 based on the sanme information in
its possession when it term nated those benefits and reclassified
himin May of 1988.

The sane is true of the Court's statenent that the State Fund
conceded in 1991 that Madill was permanently totally disabled based
on the information in its possession in August of 1989. |In this
regard, the record is clear that when it reinstated Madill to TTD,
the State Fund disagreed "at this tinme" that Madill was entitled to
permanent total disability benefits. The State Fund then referred
Madill to Crawford for further rehab evaluation. Follow ng Dr.
Sousa's di sapproval of the job suggested by the Crawford rehab
consultant, the State Fund conceded that Madill was permanently
totally disabled. Again, the ultimate decision clearly was not
based on the information in the State Fund's possession in August
of 1989.

Finally, with regard to the |unp sumissue, the Court
suggests--w thout ever referring to facts--that the partial |unp
sum conversion to which Madill and the State Fund agreed in 1991
was greater than the anmount paid or tendered by the insurer. The
genesis of this notion cannot be ascertained fromthe Court's
opinion and I will not attenpt to posit the path by which the Court
arrived at it. The facts relating to this subissue, however, are
as follows.

| medi ately followng the State Fund's determnation in
January of 1991 that Madill was permanently totally disabl ed,
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Madi || requested the | unp sum conversion of all of his future
benefits. The State Fund was not interested in a total conversion
without a full settlenment of Madill's case (and the | aw does not
require otherwise). By early March of 1991, the State Fund had
made a settlenent offer and Madill had rejected it. The State Fund
i ncreased the settlenment offer to approxi mately $108, 000--i ncl udi ng
attorney fees--in May of 1991 and Madill did not respond or present
a different proposal for consideration. Instead, in July of 1991,
Madi || petitioned the Wirkers' Conpensation Court for a |lunp sum
conversion of all of his future benefits. At the time of trial
several nonths later, Madill dropped that request and the parties
negoti ated and agreed on a partial [unp sum conversion in the
amount of approxi mately $68, 000, including attorney fees.

In short, the parties were attenpting to acconplish different
things fromthe outset. Madill started with a request and petition
for a total |unp sum conversion and ended up agreeing with the
State Fund on a partial lunp sum conversion. The State Fund began
by desiring a total settlenent, offered in the amount of $108, 000,
and settled with Madill on a partial |unp sumconversion in the
anount of $68,000. How this neets the requirenents of 39-71-612,
MCA, of a settlenent in excess of any anmount tendered by the State
Fund is not explained by the Court. It is ny viewthat the Court
is sinply in error, and unwlling to apply its legal principles to
the facts of this case. |In addition, of course, the anomaly--to
state it gently--of now awardi ng attorney fees which were agreed
upon and paid as part of the partial |unp sum conversion, is never
expl ai ned--or even referred to--by the Court.

| dissent.

/'Sl KARLA M GRAY

Justice Charles E. Erdmann joins in the foregoing dissenting
opi ni on.

/'Sl CHARLES E. ERDVANN

Chief Justice J. A Turnage joins in the foregoing dissenting
opi ni on.
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IS J. A TURNAGE

Justice Terry N. Trieweiler specially concurring.

| concur with the majority opinion in order to respond to the
di ssenting opinion w thout unnecessarily cluttering this Courtps
deci si on.

It is difficult for me to understand the reason for the
di ssent or the point that it nakes.

The aut hor agrees that the Departnentps hearing exam ner erred
when he concluded that, even if the other elenents of 39-71-612,
MCA (1979), are satisfied, an award of attorney fees is
di scretionary.

The aut hor agrees that the Wrkersp Conpensation Court erred
when it concl uded t hat -612 did not apply to settlenents.

Certainly the dissent does not disagree that there was a
controversy over the anmount of benefits due the claimant. The
State Fund term nated Madill ps tenporary total disability benefits;
deci ded he was only entitled to partial disability benefits;
of fered him 300 weeks of partial disability benefits at the rate of
$99 a week; and refused, in spite of repeated demands, to restore
himto a total disability status. During all of that tine, the
claimant, through his attorney, contended that he was permanently
totally disabled and entitled to lifetinme benefits at the rate of
$154. 63 per week. How could that disagreenent not give rise to a
controversy?

Certainly the dissent does not disagree that this case was
settled. Both parties signed a petition for approval of their
settl enent agreenent.

Finally, the dissent cannot disagree that the amount for which
the claimwas settled was greater than the anount paid or tendered
by the State Fund. The State Fund offered to settle cl ai mant ps
case for benefits equal to $29,700. After protracted del ay,
substantial expense, and tine-consumng effort on the part of
clai mant ps attorney, he ultimately settled his claimfor $225, 000.
Whet her there were intervening offers, and how many intervening
offers were made, is irrelevant. The fact that there was a
controversy, the controversy was settled, and the anount received
in settlenment was greater than the anount paid or tendered, is al
that was necessary pursuant to the plain | anguage of 39-71-612,
MCA (1979), to warrant reinbursenment to the claimant for the
attorney fees and costs that he incurred to conpel the State Fund
to pay himthe benefits to which he was entitled in the first
pl ace.

On a strictly legal basis, aside fromwhat has been di scussed
so far in this concurring opinion, nothing further is necessary.
However, because of the nature of the rhetoric in the dissenting
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opinion, the follow ng response is made to the di ssentps factua

allegations. | will try to confine the response to specific
accusations by the dissent that facts were reported erroneously in
the magjority opinion. It is inpossible to respond to general

statenents to the effect that certain facts have been omtted, sone
facts are erroneous, and others are inconplete.

Neither will | try to respond to conplaints by the dissent
that the majority opinion includes editorial comrents. Matters of
style are not normally the focus of debate between the mgjority and
mnority on this Court, and I would prefer to keep it that way.

First, reference to the Coles decision is not extraneous to the
i ssues raised by the parties on appeal. The State Fund term nated
Madi | | ps tenporary total disability benefits. He demanded t hat
they be reinstated. The State Fund argued on appeal that that
termination did not give rise to a controversy wthin the meaning
of -612 because Dr. Sousaps report established that he had
reached maxi mum heal i ng and coul d perform sone kind of sedentary
| abor. Therefore, the State Fundps position was that it had a
right to reduce his benefits until he proved that there was no
occupation to which he could return. In Coles, which had been
deci ded by the Wbrkersp Conpensation Court prior to the date of the
St ate Fundps action, the Wrkersp Conpensation Court held, and we
|ater affirnmed, that once an injured enpl oyee reaches maxi num
heal i ng and cannot return to his normal |abor market, he has
establ i shed the probability of "no reasonabl e prospect of
enpl oynent” within the neaning of the total disability statute, and
therefore, the burden shifts to the insurer to denonstrate that
other suitable work is available. |In order to so do, the insurer
nmust establish the follow ng facts:

1. A physici anps determnation that claimant is as far
restored as the permanent character of his injuries will permt;

2. A physi ci anps determ nati on of the clai mant ps physi cal
restrictions;

3. A physi ci anps determ nation that claimant can return to
some form of enploynent based on evidence that the physician is
famliar with the duties of that enploynent; and

4. Notice to the claimant that the physicianps report has
been received, with a copy of the report attached to the notice.
Wod v. Consolidated Frei ghtways (1991), 248 Mont. 26, 30, 808 P.2d 502,
505; Coles v. Seven-El even Stores (1985), 217 Mont. 343, 347-48, 704 P.2d
1048, 1051.

The point of the Coles reference was to illustrate that this
was not sinply a situation where the clai mant had not docunented
his tenporary total disability. That situation had been docunented
to the extent that claimnt could at that point. Further
docunent ati on, which was prerequisite to termnation of tota
disability benefits, was the burden of the State Fund. Likew se,
the only purpose for referring to the nedi atorps recommendati on was
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toillustrate that the State Fund was aware of its responsibilities
pursuant to the Col es decision, and chose not to conply with them
Therefore, this was not a sinple situation where the State Fund was
sinmply awaiting further docunmentation by the claimant. It was a
controversy created by the State Fundps failure to performits own
obligations. Nothing el se about the nedi atorps reconmendati on was

relevant to the issues raised in this case. It was not necessary
that Madill prove the State Fund acted unreasonably in order to
recover attorney fees and costs pursuant to -612, as it existed
in 1979.

Next, the dissent asserts that the nmajority opinion
m scharacteri zes the State Fundps February 18, 1991, letter to
Madi | | ps attorney. The majority opinion states that the State
Fundps offer was based on benefits to which Madill was entitled
until age sixty-five. The dissent contends that the offer was
based on benefits to which Madill was entitled over the renainder
of his lifetinme. Wich contention is correct is a matter of
interpretation. One conclusion is supported by the actual dollar
anount s invol ved, another conclusion could arguably be arrived at
based on the | anguage in the letter. However, neither concl usion
is particularly relevant. Under either scenario, Madill was
offered |l ess than he was entitled to and |l ess than he ultimately
received in settlenment. The total of benefits to which he was
entitled until age sixty-five was $120, 728.40. The total anmount
over his lifetinme was $225,359.68. The State Fundps offer was
$90, 000, and therefore, did not equal either anbunt. |f the State
Fundps offer was based on lifetinme benefits, then why was it
necessary to cal cul ate what he was entitled to until age
sixty-five? The point, however, is that this interpretive
di sagreenent is totally irrelevant to the majorityps ultinmate
concl usi on.

Neither is it relevant that, at some point later in the
negoti ations, the State Fundps settlenment offer was increased by
twenty percent. Any increase followed the original controversy,
was anot her offer of final settlenent, and only resulted fromthe
efforts of Madill ps attorney.

Next, the dissent finds sone significance to the fact that a
portion of the lunp sum advance which was nade by the State Fund
was for the purpose of paying attorney fees. The suggestion is
that an award of attorney fees, pursuant to -612, would duplicate
what has al ready been paid. That suggestion shows a conplete
m sunder st andi ng of the purpose for Madill ps petition and the
exi stence of -612.

The attorney fees which have been paid in this case were paid
froma conversion of Madillps future disability benefits which are
necessary for his and his fam |yps support. They were not paid by
the State Fund, as required by -612. They were paid by Mdill.
The purpose of this petitionis to reinburse himfor attorney fees
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that he had to pay out of nobney that is necessary to pay for his
groceries, his transportation, and his hone because the expense was
only necessary due to the State Fundps denial of the benefits to
whi ch he was entitled. The dissent is absolutely correct, however,
when it observes that the majority fails to see any relevance in

the fact that Madill has previously received a | unp sum advance of
future disability benefits in order to pay his attorney. It is not
that those facts are "inconvenient"; it is sinply that they have

nothing to do with the issues in this case.

Next, the dissent suggests that the August 1989 report from
Nat i onal Rehabilitation Consultants was the first vocational report
sent to the State Fund whi ch docunented that Madill was not
enpl oyable in his normal |abor market. The suggestion that it was
Madi | | ps burden to provide any vocational report ignores the Coles
requi rements previously set forth in this opinion. However, it
al so ignores the fact that on May 25, 1988, approxi mately one week
after receiving notice that his total disability benefits would be
term nated, Madill ps attorney forwarded a report from Nati onal
Rehabi litati on Consultants which concluded that placenent of Madil
in enployment would be "very difficult, if not inpossible.” It
al so ignores the fact that by July 6, 1989, Dr. Sousa had notified
the State Fund that he doubted Madill was enpl oyable in a regul ar
occupation. It is for these reasons that any additional vocational
rehabilitation reports were cunul ative and did not provide
information in addition to what the State Fund al ready knew very
early in the course of its controversy over the anmpbunt of benefits
owed to Madill. It is because of these facts that the majority
opinion is absolutely correct when it states that benefits were
ultimately paid based on the sane infornmation which had been in the
St at e Fundps possession while they were deni ed.

Finally, the dissent disagrees with the Courtps concl usion
that the |unp sum conversion, which was ultinmately paid to Madill,
was greater than any anmount paid or tendered by the insurer. The
di ssent suggests that further facts are necessary. Wll, here they
are.

First of all, no lunp sumwas ever paid or tendered to Madil]l
before the settlenent that was finally agreed upon. As we noted in
Hilbig v. Central dass Co. (1991), 249 Mont. 396, 406-08, 816 P.2d 1037,
1043-45, there is a big difference between an offer conditioned on
t he wai ver of sone right which does not have to be waived, and a
si npl e paynment or tender of benefits. However, even if we assune,
for purposes of argunent, that an offer was sufficient, $29,700 is
| ess than an advance of $69, 000 with an agreenent that the
remai nder of Madillps lifetine total disability benefits would be
paid periodically. 1In other words, $225,000 is worth nore than
$30,000. It is also nore than $90,000, and finally, if the I|ast
offer is relevant, it is worth nore than $108, 000.

The di ssent suggests that because Madill agreed to sonething
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| ess than he had originally demanded, -612 is, for sone reason,
not applicable. However, as pointed out in the majority opinion,
there is no condition in -612 which requires that before a

claimant is entitled to attorney fees, he nust recover by either
settlenment or award the anount of his original demand. The
condition to attorney fees is sinply that he recover nore than was
paid or tendered by the insurer.

The di ssent concludes that it is not necessary to overrule
Lasar or Koneotis because they did not deal with the issue with which
this case is concerned. Presunmably, the Wrkersp Conpensation
Court would disagree. Lasar is one of the opinions relied on by the
Wor ker sp Conpensation Court for its conclusion that 39-71-612,
MCA (1979), did not apply to cases which were settled. Koneotis is
one of the opinions relied on by the author of the dissent when she
authored the Field case. If it is so clear that Koneotis is not
applicable to the facts in this case, then it is curious why it was
relied on in Field to support the exact opposite conclusion arrived
at in this case.

In summary, while the dissent nitpicks the majorityps
interpretation of records which were admtted w thout objection,
and facts which were agreed upon or found by the hearing exam ner,
there is no suggestion in the dissent how any of these
di sagreenents are relevant to the ulti mate outconme of this case.
The statute we have been asked to construe is very clear and
straightforward. It has been applied in the manner that it was
witten, and creative argunments to the contrary notw t hstandi ng,
that is what this Court is obliged to do.

/'SI TERRY N. TRI EVEI LER
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