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Cerk

Justice WlliamE. Hunt, Sr. delivered the Opinion of the Court.

Appel I ant Dor ot hy Shodi n (Dorothy) appeals the decision of the
Fourth Judicial D strict Court, Mssoula County, determ ning that

the testanentary will and property transfer of Christine Elizabeth
Tipp (Christine) were not entered into as a result of undue
i nfluence, and admtting the will to probate. W affirm
| SSUE

The sol e issue presented on appeal is whether the District
Court erred in finding that Christineps wll and property transfer
were not the products of undue influence.
FACTS
Christine died in 1994 at the age of eighty-six. She and her
| at e husband, George, had seven children including Dorothy, the
appellant in this case, and Sylvia, the respondent.
In 1984 or 1985, George becane incapacitated by a nedical
condition which resulted in partial paralysis. At this tine,

Syl via becane involved in her parentsp care, managi ng their
finances and transporting them around as needed. Christine did not
drive and, by this tine, George was no |onger able to do so.
Because Sylvia so often took themto doctor appointnents and ran
ot her necessary errands, CGeorge and Christine gave her their car.

Because of Georgeps partial paralysis, he was placed in a
nursing hone. The entire famly, however, was very dissatisfied
with the care he received and he was qui ckly brought hone. In
1988, Ceorge died; Christine continued to occupy their hone al one
after his death. Sylvia and anot her daughter, Virginia, would | ook
in on their nother and provide whatever assistance she needed.
Sylvia continued to provide transportation and to nanage
Christineps financial affairs. By 1990, Christine had been
di agnosed with advanced breast cancer and was under the care of an
oncol ogi st.

In 1992, Christine fell at home and broke her hip. She
thereafter required nore frequent and continual care, which Sylvia
primarily provided. Also in 1992, Sylvia discussed with her nother
the possibility of Sylvia buying Christineps house. Upon hearing

of the plan, Sylviaps brother Ray obtained an appraisal of the
house. No other steps were taken in furtherance of such a sale.
In March of 1993, Sylvia twice transported Christine to the
office of her attorney. Christine |later reveal ed that the purpose
of the visits had been to change her will and to transfer the
ownershi p of her house to joint tenancy with right of survivorship
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bet ween herself and Sylvia. 1In this way, Sylvia would receive the
house when Christine died.

In April of 1993, Christine traveled to California to be with
her ol dest son, who was hinself dying of cancer. She nmade the trip
al one and unassi sted, and returned to Montana in the sane nanner.
During the time Christine was in California, Sylvia and her husband
Gordon noved into Christineps hone. Thereafter, Sylvia was al nost
entirely responsible for her notherps care. Christine becane
increasingly ill and, in February, 1994, she passed away.

Fol |l owi ng Chri stineps death, her other children becane aware
of the will she had executed in March, 1993, as well as the
si mul taneous transfer of the honme to joint tenancy with Syl via.
Dorothy then brought suit to prevent the willps admttance to
probate and to set aside the property transfer, asserting that the
will and transfer were the products of undue influence. After a
t horough hearing, the District Court determned that the will and
transfer were not in fact the products of undue influence. The
court then ordered the will admtted to probate. Dorothy appeals.
STANDARD OF REVI EW
The case | aw regarding the standard of review in estate cases
at equity is inconsistent and contradictory. On the one hand, this
Court has determ ned that the proper standard of review is whether
substantial credi ble evidence supports the district courtps
findings. See, for exanple, Christensen v. Britton (1989), 240
Mont. 393, 784 P.2d 908; In re Estate of Palnmer (1985), 218 Mont.
285, 708 P.2d 242; Caneron v. Caneron (1978), 179 Mont. 219, 587
P.2d 939. On the other hand, we have al so declared that the proper
standard of review in such cases is whether the district courtps
findings are clearly erroneous. See, for exanple, In re Estate of
Parini (Mont.1996), 926 P.2d 741, 53 St.Rep. 1062; Flikkema v. Kimm
(1992), 255 Mont. 34, 839 P.2d 1293; In re Estate of Flynn (1995),
274 Mont. 199, 908 P.2d 661.
Cases using the "substantial credible evidence" standard of
review generally cite 3-2-204(5), MCA, which provides:
[I]n equity cases and in matters and proceedi ngs of an
equi table nature, the suprene court shall review all
guestions of fact arising upon the evidence presented in
the record, whether the sane be presented by
speci fications of particulars in which the evidence is
all eged to be insufficient or not, and determ ne the
sane, as well as questions of |aw .
In re Estate of Melvin (1993), 261 Mont. 408, 412, 862 P.2d 1159,
1162 (citations omtted); In re Estate of Barber (1989), 239 Mont.
129, 137, 779 P.2d 477, 482. Cases using the "clearly erroneous”
standard of review generally cite Rule 52(a), MR Cv.P., which
provides in part:
In all actions tried upon the facts without a jury or
Wi th an advisory jury, the court shall find the facts
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specially and state separately its conclusions of |aw
thereon . . . . Findings of fact, whether based on ora
or docunentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility
of the wtnesses. . . .
Fl i kkema, 839 P.2d at 1296; In re Estate of White (1984), 212 Mnt.
228, 231-32, 686 P.2d 915, 916-17.

While nothing in 3-2-204(5), MCA, precludes the use of the
“clearly erroneous" test, Rule 52(a), MR CGv.P., by its terns,
mandates that this nore stringent test be applied to "all actions
tried upon the facts without a jury or wwth an advisory jury,"
wi t hout regard for whether the case arises at law or in equity.
For this reason, we conclude that the proper standard of review in
estate cases at equity is whether the findings of the district
court are clearly erroneous. Absent a determ nation that the

findings are clearly erroneous, they will not be set aside.
Fl i kkema, 839 P.2d at 1296.
DI SCUSSI ON

Did the District Court err in findings that Christineps wll
and property transfer were not the products of undue influence?
In seeking to have the wll and property transfer set aside,
Dorothy alleges that the testanmentary changes were the products of
undue influence asserted upon Christine by Sylvia. Dorothy
contends that Sylvia was in a position to assert such influence
because of her role as primary care giver to Christine and because
of the fact that she lived with Christine. Dorothy further
contends that Christine was particularly susceptible to this
I nfluence due to her advanced age and il l ness.
Section 28-2-407, MCA, provides:
Undue i nfl uence consists in:

(1) the use by one in whoma confidence is reposed
by another or who holds a real or apparent authority over
hi m of such confidence or authority for the purpose of
obt ai ni ng an unfair advantage over him
(2) taking an unfair advantage of another's weakness
of mnd; or
(3) taking a grossly oppressive and unfair advantage
of another's necessities or distress.
Section 28-2-407, MCA. See In re Estate of Jochens (1992), 252
Mont. 24, 28, 826 P.2d 534, 536. In determ ning whether undue
i nfluence was exercised, the court nust consider the follow ng:
(1) the confidential relationship of the person allegedly
attenpting to influence the testator;
(2) the physical condition of the testator as it affects
his or her ability to withstand the influence;
(3) the nental condition of the testator as it affects
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his or her ability to withstand the influence;

(4) the unnatural ness of the disposition as it relates to
showi ng an unbal anced mnd or a mnd easily susceptible
to undue influence; and
(5) the demands and inportunities as they may have
affected the testator, taking into consideration the
time, place, and surroundi ng circunstances.

Jochens, 826 P.2d at 536 (citing In re Estate of Luger (1990), 244
Mont. 301, 303-04, 797 P.2d 229, 231 and Chri stensen, 826 P.2d at
911). These sane criteria are used in determ ning whether undue
I nfluence existed regardl ess of whether the case involves a donor
making a gift or a testator nmaking a will. Caneron, 587 P.2d at

945. Further, as this Court stated in Christensen, "[u]ndue
i nfluence is never presuned and nust be proven |ike any ot her
fact." Christensen, 784 P.2d at 911 (citations omtted).

In this case, the evidence clearly showed that Christine and
Sylvia had a confidential relationship. Sylvia was not only
Chri stineps daughter but her primary care giver, and she lived with
Christine. Nor is it disputed that Christineps physical condition
m ght serve to render a donor susceptible to influence; Christine
was both elderly and seriously ill at the time she nmade her will
and property transfer. The parties contest, however, whether
Christineps nmental condition would render her susceptible to
I nfluence. While Sylvia contends that Christine was alert and in
possession of all her faculties until just shortly before her
deat h, Dorothy contends that Christine was prone to forgetful ness
and confusion, indicating a nental state in which she m ght be
suscepti ble to undue influence. The testinony of the famly
menbers on this point is directly contradictory and cannot be
reconci | ed.

Several other individuals, however, also testified at the
heari ng regarding Christineps nental state around the tinme that she
made her will. These other witnesses, unrelated to the famly,
consistently testified that Christine was fully capabl e of
appreci ating her actions and their ramficati ons when she changed
her will and placed Syl viaps nane on the deed to her hone.
Christineps doctor testified that as of April of 1993, Christine
was "very independent" and in control of her cognitive powers. The
secretary to the attorney who made Christineps will, anticipating
possi bl e problens froma will that essentially disinherited severa
ot her children, nmade a point to observe Christineps deneanor
closely while the will was being prepared. Wen questioned about
her inpression, the secretary testified:

Q Is it your belief, based on your know edge about
Christine and your famliarity with her, at |east since
1986, that she was fully aware of what she was doi ng on

this particular day?
A Yes.

file:///CJ/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi nions/96-348%200pinion.htm (5 of 8)4/11/2007 1:54:42 PM



96-348

Q This March 31 of 1993, right?
A Yes.
Q Did there seemto be any confusion in her mnd as
far as what it was she was there for?
A. No, sir.

The attorney who prepared the will simlarly testified that he was
satisfied that Christine understood what she was doi ng and the
consequences of her acts. |In addition, one of Christineps
nei ghbors and two hospice workers testified that Christine renai ned
alert and sel f-possessed even nonths after the date on which she

changed her will. Furthernore, the evidence presented showed t hat
Christine independently planned a trip to California in the weeks
foll owi ng the change to her will. Such a trip would have been

extremely difficult for an individual whose nental faculties were
inpaired. Yet Christine undertook the trip with the encouragenent
of her children, and apparently experienced no problens while
travel i ng al one.
G ven such evidence, the District Court determ ned that
Dorothy had failed to prove the third factor in the above-
referenced test for undue influence. Wile the testinony in this
case conflicted, Sylvia presented evidence which supported the
District Courtps findings regarding Christineps nental state, and
those findings are not clearly erroneous.

Dorothy al so contests the District Courtps finding that she
had failed to prove the fourth factor necessary to establish undue
i nfl uence, the unnatural ness of the disposition.

In arguing that the will and property transfer were unnatural

di spositions, Dorothy points out that the arrangenents Christine

made effectively disinherited all of her children except Sylvia.

This Court has held, however, that "the fact that a parent m ght

| eave the majority of his or her assets to only one child, while
excluding others, is not in and of itself unnatural.” 1In re Estate

of Lien (1995), 270 Mont. 295, 305, 892 P.2d 530, 535 (citing
FI i kkema, 839 P.2d at 1298).

Dor ot hy argues, however, that the evidence presented
neverthel ess tended to prove an unnatural disposition in this case.
In particular, Dorothy points out that Christine had another, ol der

wll in place for over thirty years which split her estate evenly
between all her children, a commtnent to "fairness" which she and
her husband had honored alnost all their lives. Gven this
hi story, Dorothy argues that it was unnatural for Christine to
decide, |less than a year before her death, to | eave the bul k of her
estate to only one child.

The fact that Christine already had a will drawn up at the
time she decided to change its provisions is largely irrel evant.
No one disputes that she had the absolute right to destroy or
change her will at any tine, should she choose to do so. Yet
Dorothy insists that the change nust have been unnatural because it
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contradi cted Christineps previously articulated desire to treat all
of her children equally. There was no reason, Dorothy argues, for
Christine to independently wish to make such a radical alteration
in her estate planning; therefore, the new w Il nust have been a
product of Sylviaps undue infl uence.
Yet the testinony of various wtnesses at the hearing
i 1lum nated probabl e reasons for Christine to make such a change:
her increasingly close relationship wwth Sylvia and her gratitude
to Sylvia for taking care of her. Wile it is not disputed that
all of Christineps children loved her, it is also not disputed that
Syl via assuned the greatest share of responsibility in caring for
Christine. Christine herself was apparently acutely aware of this
fact. As a hospice worker testified:
[ Christineps] main concern was for Sylvia and she told
me--this came about when | was talking to them both about
| ong-range care plans and how they were going to nmanage
if they planned to stay at hone until her death with her
care. [S]he said that, yes, that was, in fact, the
agreenent that she had made with Sylvia, because she did
not want to go to a nursing hone, and she had given her
ot her children the opportunity to care for her, and they
had chosen not to do it or not to do it in a fashion that
she was confortable with. [SJhe told ne, in fact, that
she was | eaving her honme to Sylvia in exchange for taking
care of her until she died, whether it was tonorrow or,
you know, five years from now . .

The District Court noted that Christine obviously dearly |oved al
the nenbers of her famly and, in her own way, renmained close to
each of her children. Nevertheless, given Christineps articul ated
rationale for |eaving her honme to Sylvia and the fact that Sylvia
was Christineps primary care giver, the District Court determ ned
that the will and property transfer in this case were not
unnatural. These findings are not clearly erroneous.

Dorothy further argues that the District Court erred in
finding that she had failed to prove the fifth factor, the
exi stence of demands and inportunities calculated to affect the
testator. She contends that the deed and will were nmade at a tine
when Sylvia controlled all of Christineps finances and assets.
Dorothy further contends that the will and transfer were nmade under
a threat of institutionalization, a particular fear of Christineps
in light of the substandard care her husband had received in a
nur si ng hone years before.
Syl vi aps managenent of Christineps finances is not, in and of
Itself, a "demand or inportunity” made upon the donor. The
i nplication, however, is that Sylvia may have wi elded this
financial power to force her nother to make a will in her favor.
Yet this theory is pure specul ation, unsupported by any of the
evidence presented. The District Court did not err in largely
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di sregarding it.

Simlarly, while certain famly nenbers testified that Sylvia
had threatened Christine with institutionalization, Sylvia
categorically denied ever having done so. No independent evidence
or witnesses were presented to support this allegation, and it was
within the discretion of the District Court to disregard this
unsubstanti ated theory as well.

After an extensive hearing, the District Court found that
Dorothy had failed to prove the existence of undue influence. It
consequently declined to set aside the will and property transfer.

Havi ng t horoughly reviewed the record, we determ ne that the
findings of the District Court are not clearly erroneous. |Its
decision is therefore affirned.

/'Sl WLLIAM E. HUNT, SR

We Concur:

/'Sl KARLA M GRAY
/'Sl JAMES C. NELSON
/'Sl W WLLI AM LEAPHART
/'SI TERRY N. TRI EVEI LER
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