96-235

No. 96-235
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

IN RE THE ESTATE OF
LOU E. HILL,

Deceased.

APPEAL FROM District Court of the Sixteenth Judicial D strict,
In and for the County of Garfield,
The Honorabl e Kenneth R W/ son, Judge presiding.

COUNSEL OF RECORD:
For Appel |l ant:

Duncan A. Peete, Multon, Bellingham Longo &
Mat her, Billings, Montana

For Respondent:

Mark D. Parker, N cole A Tenkin, Parker Law Firm
Billings, Mntana

Submtted on Briefs: Novenmber 21, 1996

Deci ded: February 6, 1997
Fi |l ed:

file:///C)/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi nions/96-235%200pinion.htm (1 of 9)4/11/2007 1:54:15 PM



96-235

derk

Justice WIlliamE Hunt, Sr., delivered the Opinion of the Court.

Appel | ant Louanne Wyodf ord (Louanne) appeals the decision of
the Sixteenth Judicial District Court, Garfield County, holding
that two di sputed bank accounts were the property of Lou E. Hillps
probate estate, and further holding that Lou E. HIl (HIl) had not
intended to | eave the disputed accounts to Louanne as his joint
tenant with right of survivorship. W reverse and renand.

| SSUES
The follow ng i ssues are presented on appeal:
1. Didthe District Court err in concluding that the disputed

bank accounts were assets of Hillps probate estate and not joint

accounts with rights of survivorship between H Il and Louanne?

2. Didthe District Court err in concluding that the
| nventory and Apprai senent of Hillps estate constituted a judici al
adm ssion by Louanne that the disputed accounts were assets of
H ||l ps probate estate?

FACTS
In 1984, H Il opened a joint checking account with his wfe,
Margaret, at the Garfield County Bank. After Margaret died in
1985, Hill executed a new signature card for the account with his

daughter, Louanne. The new signature card was signed by both Hill
and Louanne as authorized signatories and |listed the account as a
joint account with right of survivorship. Also in 1985 Hill and
Louanne opened a second checking account at the First National Bank
in Mles City. The signature card for this account al so was signed
by both of them and indicated the account was a "joint" one.
Louanne testified that the accounts were for her fatherps use
during his lifetime. She further testified that her father told
her that, in the event of his death, she should pay his i mediate
expenses fromthese accounts and then do as she pleased with the
bal ance of the noney.
In Decenber 1990, Hill died testate in Garfield County. Hi's

daughter, Louanne, and his son, Phil H Il (Phil) were naned by his
wi |l as co-personal representatives. Phil and Louanne were al so
the major beneficiaries of Hillps will. After H |l ps death,

Louanne closed the Garfield County Bank joint account and deposited
the remaining funds into an individual account. She al so executed
a new signature card at the First National Bank in Mles Gty,
changi ng the joint checking account at that bank to an indivi dual
account as well .

During preparations for the probating of Hllps estate, a
di spute arose regardi ng how the two bank accounts shoul d be
treated. The attorney handling the estate notified Louanne and
Phil that he needed to know whether the accounts were estate
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property or Louanneps property. The treatnment of the accounts
di ctated whether they would be included in the estateps inventory
or not. Louanne contended that her right of survivorship neant the
funds in the accounts belonged to her, not to the estate. Phi
contended that Hi Il had not intended to gift Louanne with the
accounts prior to his death and, therefore, the accounts were
properly included as part of Hillps estate.

The attorney presented the parties with copies of the estate

i nventory which did not include the accounts as part of the estate.
At sonme point, the attorney redrafted the inventory and noved the
accounts fromthe joint property schedule to the estate property
schedule. Both Phil and Louanne initialed the changes and signed

the inventory, which was subsequently filed with the D strict
Court.

Phil then petitioned the District Court for an accounting of
the | ocation and use of the accounts, which he contended were
estate property. In response, Louanne noved to dism ss Philps

petition, asserting that the accounts were originally jointly owned

by her and her father and, since his death, were owned by her
alone. She therefore asserted that the estate was not entitled to
an accounting regarding the accounts. After a hearing, the
District Court concluded that the nature of the accounts was
anbi guous, justifying an inquiry into Hllps actual intent. It
further concluded that Louanneps nane was placed on the accounts
for conveni enceps sake only, and that the accounts were estate
property. Louanne appeals.
STANDARD OF REVI EW
This Court reviews a district courtps findings of fact to
determ ne whether they are clearly erroneous. |In re Estate of
Parini (Mont.1996), 926 P.2d 741, 743, 53 St.Rep. 1062, 1063

(citing Daines v. Knight (1995), 269 Mont. 320, 324, 888 P.2d 904,

906). This Court reviews a district court's conclusions of lawto

determ ne whether the court's interpretation of the |aw was
correct. Parini, 926 P.2d at 743 (citing Strateneyer v. Lincoln
County (1996), 276 Mont. 67, 79, 915 P.2d 175, 182).

As a general rule, construction and interpretation of witten
agreenents is a question of law for the court to decide. Klawtter
v. Dettman (1994), 268 Mont. 275, 281, 886 P.2d 416, 420 (citing
First Security Bank of Anaconda v. Vander Pas (1991), 250 Mont.
148, 152-53, 818 P.2d 384, 387). Likewise, it is a question of |aw
whet her anbiguity exists in a witten agreenent. Kl awtter, 886
P.2d at 420 (citing Audit Services, Inc. v. Systad (1992), 252
Mont. 62, 65, 826 P.2d 549, 551).

DI SCUSSI ON
1. Didthe District Court err in concluding that the disputed
bank accounts were assets of Hillps probate estate and not joint
accounts with rights of survivorship between H |l and Louanne?
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The di sposition of the disputed bank accounts in this case
depends on how the accounts are classified, whether as joint
tenancies with rights of survivorship; as tenancies in comon; or
as personal accounts of Lou E. HilIl. The District Court concl uded
t he accounts were the personal property of Lou E. Hill and,
therefore, becane part of his estate upon his death.

The creation of a joint tenancy (or joint interest) with right
of survivorship is governed by statute. Section 70-1-307, MCA,

provi des:
A joint interest is one owed by several persons in equal
shares by a title created by a single will or transfer,

when expressly declared in the will or transfer to be a
joint tenancy or when granted or devised to executors or
trustees as joint tenants.

Under the plain | anguage of the above statute, a right of
survivorship may only be created by the inclusion of an express
declaration indicating the partiesp intent to create it. A tenancy
in common is also statutorily defined:

Every interest created in favor of several persons in
their own right, including husband and wife, is an
interest in comon unless acquired by themin partnership
for partnership purposes or unless declared inits
creation to be a joint interest, as provided in 70-1-307,
MCA.

Section 70-1-314, MCA.

When the classification of a bank account is in dispute, the
court first | ooks at the signature card acconpanying the account in
order to resolve the problem Casagranda v. Donahue (1978), 178
Mont. 479, 483, 585 P.2d 1286, 1289 (citing State Board of
Equal i zation v. Cole (1948), 122 Mont. 9, 195 P.2d 989). The
court nust then determ ne whether the signature card conplies with
the statutory requirenents, set out above, for creating a joint
tenancy with right of survivorship or a tenancy in common. Estate
of Lahren (1994), 268 Mont. 284, 286, 886 P.2d 412, 413.

a. The Garfield County Bank account.
The signature card for the Garfield County Bank account |ists
the account in the nane of Lou E. H Il alone. However, both Hil
and Louanne signed as authorized signatories and the account is
denom nated as a "joint" account. In addition, the Garfield County
Bank signature card explicitly set forth a paragraph describing the
account as a "joint account, with right of survivorship.” Both
H Il and Louanne again signed the signature card below this
par agr aph, acknow edgi ng that they had read and understood it.
The District Court, however, focused on the fact that the
account was listed in the nane of Lou E. H Il alone and, on that
basis, determ ned that the signature card was anbi guous. As noted
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above, the determ nation of whether an agreenent is anbiguous is a
guestion of |law which this Court reviews for correctness.
Klawitter, 886 P.2d at 420. G ven the statutory paraneters for the
creation of a joint tenancy with right of survivorship, we concl ude
that the District Courtps determ nation of anbiguity was incorrect.

Section 70-1-307, MCA, requires an express declaration of the
intent to create a joint tenancy. The Garfield County Bank
signature card expressly declared that the account created was a

joint tenancy with right of survivorship. Both H |l and Louanne
signed the signature card bel ow the paragraph setting forth this
declaration. 1In so doing, they both indicated that they understood

and agreed that the account should carry a right of survivorship.
The | anguage used could hardly be clearer, and the failure of the
bank to Iist the account in both their nanmes cannot overcone it.
Since the signature card followed the statutorily mandated
procedure for creating a joint tenancy with right of survivorship,
there was nothing left for the court to construe. Therefore, the
District Courtps determ nation of ownership of the Garfield County
Bank account is reversed.
b. The First National Bank of Mles City account.
Li ke the Garfield County Bank account signature card, the
First National Bank of Mles City signature card was nmarked as a
"joint" account. But unlike the other accountps signature card,
the signature card for the First National Bank of Mles City
account carried the nanes of both Hi Il and Louanne. And, unlike
the other account, the Mles Gty account |acked any specific
| anguage i ndicating that the account was a joint tenancy with right
of survivorship. The only indication of intent is found in the
checki ng of the box next to the word "joint." Based on the |ack of
any other indication on the signature card regarding how the
account should be treated, the District Court determ ned the card
was anbi guous, justifying an inquiry into the actual intent of the
decedent when the account was opened.

However, as noted above, 70-1- 314, MCA, expressly provides
that "[e]very interest created in favor of several persons in their
own right . . . is aninterest in common"” if it is not a

partnership asset or a joint tenancy with right of survivorship.
No one argues that the disputed bank account was established as a

partnership asset, and the account cannot be a joint tenancy
because the necessary "express declaration” is |acking. Therefore,

the interest is a tenancy in cormmon. The District Courtps

acceptance of parol evidence to discern Hllps intent does not take

I nto account the existence of this statute, which, if applied,

conclusively settles the issue of ownership.

This conclusion is supported by this Courtps decisions In re
Estate of Shaw (1993), 259 Mont. 117, 855 P.2d 105, and Lahren,
886 P.2d 412. In Shaw, this Court acknow edged that the various
earlier decisions in this area were to sone extent inconsistent.
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W t herefore stated:

Wthout attenpting to reconcile all of the various cases
dealing with the creation of joint tenancies that have
conme before this Court, we hold as follows:

1. The creation of a joint tenancy (sane as [a]
joint interest) in property is by Mntana statute.
Sections 70-1-307 and 70-1-314, MCA, mandate that if
parties want to create a joint tenancy (sane as [a] joint
interest) in property, they nust nake an express
decl aration that they intend to create a joint tenancy or
joint interest. Sinply using words such as "or" or
"and/or" w thout expressly using the words "joint
tenancy," "joint tenancy with right of survivorship," or
"joint interest" wll not suffice to create a joint
t enancy, absent a specific statute to the contrary.

2. In the event the parties do not expressly
declare that the ownership interest created in the
instrunent of title or transfer is a joint tenancy or
joint interest or a partnership interest, then a tenancy
I n common or interest in comon wll be created.

Shaw, 855 P.2d at 111. See also Lahren, 886 P.2d at 413.
In determning that an inquiry into the decedentps actual
intent was warranted, the District Court relied on Seman v. Lew s

(1992), 252 Mont. 508, 830 P.2d 1294. Wiile noting the

applicability of 70-1-307, MCA, this Court in Seman overl ooked
t he secondary applicability of 70- 1- 314, MCA, which mandates that
an interest held by nore than one person, if it is not a
partnership asset or a joint tenancy with right of survivorship,
must be deened a tenancy in common. To the extent that the
aut hori zation of the use of extrinsic evidence in Seman contradicts
t he dictates of 70-1-314, MCA, Seman i s overrul ed.
Since H |l and Louanne created a joint interest in the Mles
Cty bank account which is not a joint tenancy with right of
survivorship or a partnership asset, the account nust be construed
as a tenancy in common. Section 70-1-314, MCA. As such, each
hol der of an interest in the account is entitled to a proportional
share of its proceeds. Therefore, the estate inherits Hllps one-
hal f interest as his successor, while Louanne retains her one-half
shar e.
2. Ddthe District Court err in concluding that the
| nventory and Apprai senent of Hillps estate constituted a judici al
adm ssion by Louanne that the disputed accounts were assets of
Hi |l ps probate estate?

As a second basis for determning that the disputed accounts
should be included in the estate, the District Court noted that
Louanne herself had acquiesced to such a result when she all owed

the accounts to be listed as estate property on the estate
inventory, which she then initialed. The District Court concl uded
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that the signing and filing of the estate inventory was a judici al
adm ssion by Louanne that the accounts were estate property. The
court deenmed Louanne to be bound by this judicial adm ssion,
barring her fromlater arguing that the accounts were not estate
property. For her part, Louanne contends that she did not
understand the | egal consequences of noving the accounts from one
schedul e to another within the estate inventory. She asserts that
she believed at the tine that the change was nade for tax purposes
only and that it would not affect her clained ownership of the
accounts.
A "judicial adm ssion” is "an express waiver nade in court by
a party or his attorney conceding for the purposes of trial the
truth of sone alleged fact."” Kohne v. Yost (1991), 250 Mont. 109,
112, 818 P.2d 360, 362. (See also Blackps Law Dictionary 48 (6th ed.
1990): "Judicial adm ssions are those nade in court by a personps
attorney for the purpose of being used as a substitute for the
regul ar | egal evidence of the facts at the trial.") This Court,
however, has stated that judicial adm ssions need not necessarily
be made in court. Rather,
[jJudicial adm ssions may occur at any point during the
litigation process. They may arise during discovery,
pl eadi ngs, opening statenents, direct and cross-
exam nation, as well as closing argunents.
Kohne, 818 P.2d at 362 (citation omtted).
In this case, however, the initialing and signing of the
i nventory was not done in the course of litigation but, rather, in
t he course of probate. The events which in this case gave rise to
litigation nust not be confused with the litigation itself; they
are two separate and distinct events. Therefore, Louanneps
initialing of the estate inventory cannot be considered a judicial
adm ssion because it did not occur during the course of litigation.
There is, however, a statutorily-created concl usive
presunption which Phil argues nmay be applicable. Section 26-1-601,
MCA, provides in part:
The foll owi ng presunptions are conclusive . . . (1) the
truth of a declaration, act, or omssion of a party, as
agai nst that party in any litigation arising out of such
decl aration, act, or om ssion, whenever he has, by such
decl aration, act, or om ssion, intentionally |ed another
to believe a particular thing true and to act upon such
bel i ef.

Section 26-1-601(1), MCA. This is "the statutory codification of
the doctrine of equitable estoppel."” Belehuneur v. Dawson
(D. Mont . 1964), 229 F. Supp. 78, 86. Unlike the case | aw regarding
judicial adm ssions, the codified version of the equitable estoppel
doctrine does not require that the declaration, act, or om ssion
occur during litigation. Instead, it requires only that litigation
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ari se out of the declaration,

estoppel, however, involves far nore than the nere existence of a
decl aration, act, or om ssion which gives rise to litigation.
Equi t abl e estoppel requires the proof of six separate
el enent s:
1) There nust be conduct, acts, |anguage or silence
by the estopped party anmounting to a representati on or
conceal nent of facts;
2) these facts nust be known to the estopped party
at the time of the conduct, or at |east the circunstances
must be such that know edge of themis necessarily
I nputed to the estopped party;
3) the truth concerning these facts nmust be unknown
to the other party claimng the benefit of the estoppel
at the tinme they were acted upon;
4) the conduct nust be done with the intention

act, or omssion. Equitable

or
at least with the expectation, that it will be acted upon
by the other party, or under circunstances that it is
bot h natural and probabl e that

it will be acted upon;
5) the conduct nust be relied upon by the other

party; and
6) the other party nust in fact act upon it in such
a manner as to change the other partyps position for the

WOr se.

Bache v. Ownens (Mont. 1996), P. 2d , , 53 St.Rep. 1320,
1322-23 (citing Duchamv. Tunma (1994), 265 Mont. 436, 441, 877 P.2d
1002, 1006). Furthernore,

"equitabl e estoppel is not favored and
w Il be sustained only upon clear and convincing evidence." Bache,

53 St.Rep. at 1322 (quoting Ducham 877 P.2d at 1006).

In this case, Phil argues that estoppel is appropriate to
prevent Louanne from cl aimng the disputed accounts as her own,
given that she fornerly allowed their inclusion in her fatherps

probate estate. Equitable estoppel cannot apply, however, because
Phil, acting on behalf of the estate, failed to prove each and al
of the necessary elenents. |In particular, Phil has not shown that
the estate relied on Louanneps representation to its detrinent. 1In
addressing this element, Phil clains a detrinment arising fromhis
agreenment to pay one-half of the estate taxes if Louanne i ncl uded
the accounts in the estate. This does not translate into a
detrinment to the estate, however. |f the disputed accounts are
excl uded, the estate taxes will be reduced accordingly. Phil, as
personal representative and as an heir, may well have an obligation
to allocate the taxes due on the estate and to pay sone portion
thereof. This obligation, however, is not dependent on the issue
of which specific assets are or are not included in the estate.
Phil al so raises on appeal the applicability of the doctrine
of judicial estoppel. He acknow edges, however, that he "did not
pl ead or attenpt to prove judicial estoppel” at the hearing before
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the District Court. It is well settled that this Court will not
hear an issue which is raised for the first tinme on appeal.
Rasnmussen v. Lee (1996), 276 Mont. 84, 88, 916 P.2d 98, 100
(citation omtted). W therefore decline to address the possible
applicability of this separate but related doctri ne.
Reversed and remanded for proceedi ngs consistent wwth this
opi ni on.

/'Sl WLLIAME. HUNT, SR

We Concur:

IS J. A TURNAGE
/'Sl JAMES C. NELSON
/'Sl TERRY N. TRI EVEI LER
/'Sl KARLA M GRAY
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