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Justice Terry N. Trieweiler delivered the Opinion of the Court.

On Decenber 30, 1993, a group of Montana taxpayers conmenced
a class action suit in the District Court for the Ei ghth Judi ci al
District in Cascade County to challenge the constitutionality of
the statew de reappraisal of all residential and commercia
property conducted by the Montana Departnent of Revenue
(Departnent) pursuant to 15-7-111, MCA. The taxpayers filed
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fifteen notions for partial sunmary judgnent, and the Departnent
responded with fifteen cross-notions for sunmary judgnent. On
Decenber 5, 1996, follow ng oral argunent, the District Court
entered an order in which it (1) granted one of the taxpayers'
notions for partial summary judgnment and held that by utilizing
nore than one nethod of appraisal for both residential and
comrerci al property, the Departnent had failed to equalize the
val ues of the taxpayers' properties as required by both Article
VIIl, Section 3, of the Montana Constitution, and 15-7-112, MCA,
and (2) granted another of the taxpayers' notions for partial
summary judgnment and held that the Departnment had failed to assess
taxabl e property in four Counties before the second Monday in July
1993, as required by 15-8-201, MCA. The District Court stayed
enforcenent of its decision pending an appeal of its order to this
Court. The Departnent appeals the District Court's order which
granted two of the taxpayers' notions for sunmary judgnent. The
t axpayers cross-appeal on three grounds. W reverse the order of
the District Court which granted summary judgnent in favor of the
t axpayers and remand to that court for entry of judgnent consistent
with this opinion. Based on our conclusions, we do not reach the
I ssues raised on cross-appeal.
We address two issues on appeal :

1. Did the District Court err when it granted sunmary
judgnent to the taxpayers based on its determ nation that the
Departnent' s apprai sal and val uati on processes viol ate 15-7-112,
MCA, and Article VIII, Section 3, of the Mntana Constitution?

2. Did the District Court err when it concluded that tax
assessnments were invalid for those taxpayers whose assessnent
noti ces were not sent before the second Monday in July 1993?

FACTUAL BACKGROUND
Pursuant to 15-7-111, MCA, the Montana Departnent of Revenue
I's charged wwth the adm ni stration and supervision of a program for
the revaluation of all taxable property within the state for
ad val orem tax purposes. The Departnent began the reval uation or
reapprai sal of property, which is the subject of this appeal, in
1987 and conpleted the process on or before Decenber 31, 1992. As
part of its system of revaluation, the Departnent adopted a
conpr ehensi ve apprai sal plan, as required by 15-7-111, MCA. That
plan is set forth in Rules 42.18. 101 through 42.18.126, ARM The
Departnent's original appraisal plan provided that, for the first
time, a Conputer Assisted Mass Apprai sal System (CAMAS) woul d be
i npl emented to assist the Departnent's appraisers in the valuation
process.

According to the Departnent's appraisal manual s, adopted
pursuant to Rule 42.18.123, ARM the CAMAS systemis "designed to
hel p the Appraiser create and maintain records and procedures
needed to arrive at a just, equitable, and defensible valuation for
each parcel of real estate wthin [each] county” in the state.
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CAMAS uses its files of property assessnent data to produce
conmput er-assi sted val uations for residential, agricultural,
commercial, and industrial properties.

According to a Departnent of Revenue public docunent entitl ed,
"What i s CAVAS?" CAMAS uses three approaches to val uing property:
(1) the cost approach, (2) the market data approach, and (3) the

i ncome approach. The cost approach involves estinmating the
depreci ated cost of reproducing or replacing the building and site
i nprovenents. Depreciation is deducted fromthis cost for loss in
val ue caused by physical deterioration and functional or economc

obsol escence. To this depreciated cost is added the estimated
value of the land. The w dest application of the cost approach is
in the appraisal of properties where the | ack of adequate narket
and i ncone data preclude the reasonable application of other
tradi ti onal approaches.

The mar ket data approach involves the conpilation of sales and
of ferings of properties which are conparable to the property being
apprai sed. The sales and offerings are then adjusted for any
dissimlarities and a val ue range obtai ned by conparison of those
properties. According to the Departnent's docunent "[t]he
significance of this approach lies in the ability to produce
estimates of value which directly reflect the attitude of the
market. Its application is contingent upon the availability of
conpar abl e sales, and therefore finds its wi dest range in the
apprai sal of vacant |and and residential properties.”

The inconme approach neasures the present worth of the future
benefits of the property by the capitalization of the net incone
stream over the remaining economc life of the property. This
approach invol ves maki ng an estimate of the "effective gross
I nconme" of a property, derived by deducting the appropriate vacancy
and collection |losses fromits estimted econom c rent, as
evi denced by the yield of conparable properties. Fromthis figure,
appl i cabl e operati ng expenses, including insurance and reserve
al l onances for replacenents, are deducted, resulting in an estimate
of net inconme which may then be capitalized into an indication of
val ue.

CAMAS' s three approaches to the valuation of property are
consistent wwth the Departnent's appraisal plan, as set forth at
Rul es 42.18.101 through 42.18. 126, ARM According to the
Departnent's apprai sal plan, residential property is to be
apprai sed using the nmarket data approach or the cost approach.
Rul e 42.18.108(9), ARM Commercial property is to be appraised
usi ng the cost approach, the income approach, or, when possi bl e,

t he market data approach. Rule 42.18.111(9), ARM Industri al
property is to be appraised using only the cost approach. Rule
42.22.1304, ARM The CAMAS system functions in accordance with the
Departnent's apprai sal plan by produci ng conputer-assisted cost and
mar ket estimtes of residential properties, cost and i ncone
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estimtes for comrercial properties, and cost estimates for
I ndustrial properties.
For the valuation of residential property, CAMAS produces both
a market value estimate and a cost estimate. CAVMAS s narket val ue
estimate is produced by averagi ng seven values. Five of the val ues
are conparabl e sales, which are determ ned by Realty Transfer
Certificates. The remaining two values are conputer-driven val ues
frominternal regression mathematics in CAMAS. The final market
value estimate is the result of arraying the seven nunbers from
hi gh value to | ow value. The two highest figures and the two
| onest figures are struck, and the mddle three figures are
averaged to produce the market value estinmate. A "Conparabl e Sal es
Sheet" is generated when a residential parcel has been subject to
the market nodeling tax appraisal process. Wen there are not a
suf ficient nunber of conparable sales to create a market val ue
estimate, residential property is appraised solely by the cost
approach. CAMAS s cost estimate is produced by estimating the cost
of replacing or reproducing the residential structure, deducting a
depreci ation value fromthis cost and addi ng the underlying | and
val ue, as determ ned by Conputer Assisted Land Pricing (CALP)
nodel s. For those properties where there is sufficient data
avai | able for both a market value estimte and a cost estimate,
CAMAS wi || produce both figures. Because it is unusual for both
figures to be identical, the appraiser reconciles the differences
by choosing the nost accurate approach to value after a
consi deration of the relevance of each approach to the subject
property, the anmpbunt and reliability of data collected in each
approach, and the inherent strengths and weaknesses inherent in
each approach. The apprai sers choice of valuation approach and the
estimated apprai sal of the property based on that approach are set
forth in a "Property Record Card," which is available to the
property owner for review
For the valuation of commercial property, CAMAS produces a
cost estimate and, in sone instances, an incone estimte. The
I ncome approach to valuation is the preferred nethod of valuation
of commercial properties in Montana. The Departnent's process for
i ncome val uation of commercial property begins with the subm ssion
of inconme and expense questionnaires to comercial property owners
to conplete and return. The information on the statenents is
reviewed by an appraiser and entered into the CAMAS system Once
in the conmputer, it can be sorted and anal yzed using selectability
criteria. The information is then correlated and commercial incone
nodel s are devel oped. Such nodels may only be created, however, in
areas where sufficient inconme and expense data has been col | ected.
Because commercial property owners are not required to provide such
information to the Departnent, the incone approach to commercia
property valuation in Montana is limted to those six counties in
Mont ana in which anple data exists. In all other counties in
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Mont ana, commercial property is valued using the cost approach to
valuation. Al though the Departnent's appraisal plan provides that
commercial property may al so be estinmated by the market data
approach, the Departnent has not devel oped any nmarket nodels for
commercial property in Montana. Therefore, the CAMAS system
estimates comercial property values based on either the incone
approach in six Montana counties or the cost approach in the
remai ni ng counties. The eval uation approach for commerci al
property and its estimated market val ue, as established by that
nmet hod, are set forth on a "Property Record Card,"” which is
avail able for review by the comercial property owner

For both residential and commercial property for which the
cost approach to property valuation is applied, the Departnent
adj usts property val ues based on an "Econom c Condition Factor."
An "Econom c Condition Factor"” (ECF) is defined by the Departnent's
CAMAS users' manual as "extraordi nary econon c obsol escence that
i npacts all property located in a specific nei ghborhood, conmunity,
or geographic area." According to the CAMAS manual, "[t]he
Econom ¢ Condition Factor attenpts to correct for the difference
bet ween repl acenent cost |ess nornal depreciation and market val ue
as they may differ fromlocality to locality."

The purpose of the ECF is to adjust the cost approach to
valuation to take | ocal market influences, such as a depressed or
very active market area, into account. For exanple, if a new
residence is constructed in an econonically depressed area, the
cost of the new construction may well exceed the selling price of
the residence. According to the Departnent, to value this new
residence with a strict unadjusted cost approach would create a
significant disparity from apprai sals based solely on the narket

data approach and frustrate the goal of equalization.

The Departnent of Revenue applies ECFs to adjust both
residential and comrercial property valuation where the cost
approach is used. An ECF is calculated for residential property by
conparing an estimation of values using the market approach to an
estimati on of values using the cost approach. The ratio determ ned
by dividing the average market val ue by the average cost value is
the ECF. An ECF is calculated for conmercial property by conparing
an estimation of the average sales price to an estimation of the
average cost value. The ratio determ ned by dividing the average
sales price by the average cost value is the ECF. ECFs apply only
to the depreciated reproduction or replacenent cost of the
i nprovenents to the land, and not to the value of the land itself.
ECFs are not used for those residential properties whose value is
determ ned by the market val ue approach or for those conmmerci al
properties whose value is determ ned by the inconme approach. In
addition, ECFs are never applied to industrial property val uation.

For the valuation of industrial properties in Mntana, CAVMAS
uniformy uses the cost approach to valuation. CAMAS applies the
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cost approach by determ ning the value of the underlying |and,
according to a CALP estimation, and adding to that val ue the cost
of replacenment of the industrial building and inprovenents m nus
the depreciation, as determ ned by use of depreciation schedul es
taken fromthe Marshall and Sw ft Valuation Service. The final
esti mated market value, as determ ned by the cost approach to
val uation, is set forth in the property record card.

The cul mnation of the tax appraisal process is the
preparation of the "Property Record Card."” That card reflects the
Departnment of Revenue's final tax appraisal activity for each
parcel of taxable property. The record card can be reviewed in the
paper format, or it can be reviewed through the CAMAS conputer
program Each property record card has a section entitled
"Apprai sal Inspection Information." This section displays the
times that the Departnent's appraisers were physically present at
the subject property, the types of inspections, and the |.D. nunber

of the Departnent's enpl oyee who was at the prem ses. |In addition,
each property record card has a section entitled "Summary of
Values." This section sets forth the final appraised | and val ue,

the final appraised buildings value, the final adjusted appraised
mar ket val ue for the property, and the apprai sal approach used in
arriving at the final property valuation. |If the cost approach to
property val ue was used to determne the final market value for the
property, the details of that approach, as well as the applicable

ECF, are detailed on the reverse side of the card. |f the market
val ue approach was used, a separate "Conparable Sales Sheet" is
gener at ed.

The Departnment of Revenue conpleted its reappraisal of
property which is the subject of this appeal on or before
Decenber 31, 1992. Follow ng the reval uation, the Depart nent
mai l ed to each of the plaintiff taxpayers a notice of
classification and appraisal, pursuant to 15-7-102, MCA, and an
assessnent notice pertaining to the assessnent required by 15- 8-
201, MCA. In Madison County, the final mailing of classification
and apprai sal notices was conpleted on July 12, 1993. 1In
Beaver head County, the final mailing was conpleted on July 13,
1993. In Gllatin County the final mailing date was July 15, 1993.
In Park County the final mailing date was July 19, 1993. In all
ot her counties, classification and appraisal notices were nmuail ed
prior to July 12, 1993.

On Decenber 30, 1993, a group of taxpayers filed a conpl aint
in the Eighth Judicial District Court in which they alleged, inter
alia, that (1) the Departnent had failed to equalize the val ues of
the plaintiffs' properties according to Article VII11, Section 3, of

the Montana Constitution, which provides that the State nust
apprai se, assess, and equalize the valuation of the plaintiffs’
properties in the manner provided by law, (2) the Departnent had
failed to equalize the values of the plaintiffs' properties and
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t axabl e property in Montana according to 15-7-112, MCA;, and
(3) the Departnent had failed to fulfill the duties and obligations
set forth at 15-8-201, MCA, which provides that the Departnent is

required to assess the plaintiffs' properties before the second

Monday in July 1993. On Decenber 5, 1996, the District Court

entered an order in which it granted the plaintiff taxpayers'

notion for summary judgnment and held that the Departnent of
Revenue, by utilizing nore than one "nethod" of appraisal for both
residential and comrercial property, had failed to equalize the
val ues of the taxpayers' properties as required by both Article
VIIl, Section 3, of the Montana Constitution, and 15-7-112, MCA.

Al t hough the court noted that the Departnent had "attenpted to
apply the best nmarket estimate apprai sal nethod whenever possible,”
the court held that the application of three approaches to property
val uation was contrary to the constitutional goal of equalization.
In addition, the District Court held that the Departnent had failed
to assess all taxable property before the second Monday in July, as

required by 15-8-201, MCA, and that that section "inposes a
mandatory duty to send out the tax assessnent notices to taxpayers

before the second Monday in July."” The court therefore held that
tax assessnents mailed out after July 12, 1993, in Gallatin County,
Par k County, Beaverhead County, and Madi son County were invalid
pursuant to 15-8-201, MCA, and that any tax increase based on
t hose assessnents was unenforceabl e.
| SSUE 1
Did the District Court err when it granted summary judgnent to
t he taxpayers based on its determ nation that the Departnent's
apprai sal and val uati on processes viol ate 15-7-112, MCA, and
Article VIIIl, Section 3, of the Montana Constitution?
A STANDARD OF REVI EW
Summary judgnent is governed by Rule 56(c), MR Cv.P., which
provides, in relevant part, as follows:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent
as a matter of law .

In this case, the taxpayers and the Departnent noved for
summary judgnment on the salient issues. Both parties agree that
there are no genuine issues of material fact. Therefore, we review
only the District Court's conclusions of law. Wen we review a
district court's conclusions of |law, the standard of reviewis
whet her those conclusions are correct. Carbon County v. Union
Reserve Coal Co. (1995), 271 Mont. 459, 469, 898 P.2d 680, 686.

B. SECTI ON 15-7-112, MCA
Section 15-7-112, MCA, provides as foll ows:
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Equal i zati on of valuations. The sane nethod of appraisal
and assessnent shall be used in each county of the state
to the end that conparable property with simlar true
mar ket val ues and subject to taxation in Mntana shal
have substantially equal taxable values at the end of
each cyclical revaluation program herei nbefore provided.

The District Court concluded that the Departnent's

mar ket - based net hod--which utilizes, depending on the avail able

mar ket data, the market data approach, the inconme approach, the
cost approach, or sone conbination of these approaches--viol ates

15-7-112, MCA. In essence, the District Court concluded that
15-7-112, MCA, requires the Departnent to utilize only one

"met hod" when it estimates statew de market val ues, and that the

Departnent's use of three different approaches, particularly the
mar ket data approach, violates that requirenent. Utimtely, the
District Court determned that in order to conply with 15-7-112,
MCA, the Departnent is required to apprai se and assess all property
by utilizing only one approach, specifically, the cost approach, to

estimati ng market val ue.

On appeal, the Departnent contends that 15-7-112, MCA, does
not mandate the utilization of only one approach to estimating
mar ket val ues statewide, and that its current nethod is, in fact,
the nost effective way to approxi mate nmarket val ues, given the
mar ket data that is available. The Departnent, therefore, clains
that the District Court erred when it concluded that the
utilization of a market-based method, which utilizes and conbi nes
three different approaches to estimating market val ue, violates

15-7-112, MCA. In support of this claim the Departnent asserts
t hat when 15-7-112, MCA, is analyzed in |light of other statutory
mandat es pl aced upon the Departnent, it is clear that 15-7-112,
MCA, permts utilization of the market data approach, that this
approach, by necessity, will vary fromplace to place dependi ng on
avail abl e data, and therefore, that the District Court's
interpretation of 15-7-112, MCA, is incorrect. The Departnent
further asserts that, accordingly, the District Court's narrow
interpretation of the term"nmethod," as it is used in 15-7-112,
MCA, is also incorrect.
1. STATUTORY SCHENME
When we interpret a statute, our function is to effectuate the
intent of the Legislature. Pretty on Top v. Snively (1994), 266
Mont. 45, 47, 879 P.2d 49, 50. Furthernore, we have previously
concl uded that when we construe a statute, "the whole act nust be
read together and where there are several provisions or
particulars, a construction is, if possible, to be adopted that
will give effect toit all." Larson v. Crissnore (1987), 228 Mont.
9, 15, 741 P.2d 401, 405. Finally, it is well established that
"this Court presunes that the | egislature would not pass
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meani ngl ess | egi sl ation, and the Court nust harnoni ze statutes

relating to the sanme subject, giving effect to each.” Mbntana
Contractors' Ass'n v. Departnent of Hwys. (1986), 220 Mont. 392,
395, 715 P.2d 1056, 1058. We wll, therefore, analyze 15-7-112,

MCA, based on these rules of statutory construction.
Section 15-8-111, MCA, requires that "[a]ll taxable property
must be assessed at 100% of its market val ue except as otherw se
provided." This section provides the follow ng definition of
mar ket val ue:
Mar ket value is the value at which property woul d change
hands between a willing buyer and a willing seller,
nei t her bei ng under any conpulsion to buy or to sell and
bot h havi ng reasonabl e knowl edge of rel evant facts.

Section 15-8-111(2)(a), MCA (enphasis added). W conclude that
when the Legislature defined "market value" as the price at which
property woul d change hands in an arns-length sale, it evidenced
Its intent that the nmarket data approach to val ue--and not just the
cost approach--can and should be utilized by the Departnent when it
apprai ses and assesses property.
Qur conclusion is further supported by our prior decision in
DeVoe v. Departnent of Revenue (1993), 263 Mont. 100, 866 P.2d 228.
In that case, we interpreted 15-8-111, MCA, and st ated:
It is true that the very next paragraph found at
15-8-111(2)(b), MCA, states that the DOR may use
"construction costs as one approximation of market
value.” However, we hold that evidence of construction
costs al one, w thout consideration of any market factors,
does not satisfy the requirenent of 15-8-111(1), MCA
that the assessed val ue equal market val ue.

Mar ket val ue depends on the price that a wlling
buyer would pay a willing seller, taking into
consideration relevant facts. Presumably, relevant facts
woul d i ncl ude the market and econom c conditions
prevailing at the tinme of sale.

DeVoe, 263 Mont. at 112, 866 P.2d at 235-36.

Fur t her nor e, 15-8-111, MCA, also states:
| f the departnment uses construction cost as one
approxi mati on of market val ue, the departnent shall fully
consi der reduction in value caused by depreciation,
whet her through physical depreciation, functional
obsol escence, or econom ¢ obsol escence.

Section 15-8-111(2)(b) (enphasis added). W conclude that the
| anguage of 15-8-111(2)(b), MCA, provides strong evidence that
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the Legislature did not intend for only one approach to value to be
utilized when property is appraised and assessed. In fact, if the
Legislature did intend for only one approach to be utilized, then
15-8-111(2)(b), MCA, woul d be superfl uous.

Sections 15-7-301 through -311, MCA, are entitled the Realty
Transfer Act. This Act requires the parties to a real estate
transfer to submt to the Departnent a realty transfer certificate
whi ch states the price of the subject property. The Depart nent
then considers the informati on when it apprai ses property by the
mar ket data approach to estimating nmarket value. Pursuant to

15-7-302, MCA, the express purpose of this Act is "to obtain
sales price data necessary to the determ nation of statew de |evels
and uniformty of real estate assessnents by the nost efficient,
econom cal, and reliable nethod." Section 15-7-302, MCA. W
conclude that when the Legislature enacted this Act, it clearly
intended to allow the Departnent to utilize the market data
approach when it estinmates market val ue.

Finally, 15-7-401 through -403, MCA are entitled the
Apprai sal of Residential Property in Areas of Changing Use. This
part provides that if residential property is |ocated in an area of
commercial or industrial growmh, the property owner can elect to
have the property assessed at its value as residential property,
rather than at its value as commercial property. It is designed to
protect honeowners from paying hi gher taxes when their property
could be sold for a higher price as commercial property than as
residential property. W conclude that if the Legislature
intended, as the District Court determ ned, that all property nust
be assessed sol ely by one approach--the cost approach--to
estimati ng market value, then the protection provided by
15-7-401 through -403, MCA, would be wholly unnecessary.
When the above-referenced statutes are read as a whole and the
pertinent principles of statutory construction are applied, it is
clear that the Legislature intended the Departnent to utilize both
the cost approach and the market data approach, dependi ng upon the
avail abl e market data, when it assesses property and estinates
mar ket val ue. The next question is whether utilization of various
approaches is contrary to the statutory nmandate that appraisals be
done by the sane "nethod" statew de.
2. DEFI NI TION OF "METHOD, " AS USED IN  15-7-112, MCA
As previously noted, the District Court concluded that
15-7-112, MCA, permts the Departnment to utilize one, and only
one, approach when it appraises property and estimates market
value. The District Court based its conclusion on the |anguage of
15-7-112, MCA, which provides, in part, that "[t] he sane nethod
of apprai sal and assessnent shall be used.”
The key termin the statute is "nethod." Apparently, the
District Court concluded that the term "nethod” is the equival ent
of the term "approach," and that, therefore, "nethod" could only
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entail either the market data approach, the inconme approach, or the
cost approach, but certainly not all three.

We concl ude, however, based on the facts set forth previously,
that the term"nmethod," as it is used in 15-7-112, MCA, does not
refer to any single approach; rather, the term"nethod" refers to
a consi stent process for arriving at market value, the details of
whi ch may vary from place to place, depending on avail abl e data,

and which wll necessarily include a nunber of different
approaches--e.g., the market data approach, the inconme approach,

t he cost approach--or sone conbi nati on of these approaches,
dependi ng on the market in the area where apprai sals occur.
Accordingly, we hold that the District Court also erred when it
interpreted the term"nethod,” as it is used in 15-7-112, MCA, to
i ncl ude only one approach.

C ARTICLE VI'11, SECTION 3, OF THE MONTANA CONSTI TUTI ON

Havi ng already held that the Departnent's market-based net hod
of assessing property and estimting market val ues does not viol ate

15-7-112, MCA, we now nust address the inportant question of
whet her such a market-based nethod is constitutionally perm ssible.

The rel evant provision of the Montana Constitution is
Article VI1l, Section 3, which provides as follows: "Property tax
adm ni stration. The state shall appraise, assess, and equalize the
val uation of all property which is to be taxed in the manner

provided by law." Mnt. Const. art. VIII, 3.
The District Court concluded that equalization, as nmandated by
Article VI11, Section 3, of the Montana Constitution, can be

achieved only if a single approach to value is utilized for every
parcel of class four property wwthin the state. On that basis, the
District Court found, as it did with regard to 15-7-112, MNCA,
that the Departnent's market-based net hod--which necessarily
I ncl udes several approaches--violates Article VIIIl, Section 3, of
t he Montana Constitution.

On appeal, the Departnent contends that the District Court
erred when it concluded that the utilization of a narket-based
met hod to apprai se property and estinmate nmarket val ues viol ates

Article VI11, Section 3, of the Montana Constitution.

Specifically, it asserts that a review of the 1972 Mntana
Constitutional Convention's transcript reveals that, with regard to
Article VI11, Section 3, three "thenes" prevailed: (1) the
del egates i ntended the provision to secure equalization between the
various counties; (2) the delegates intended the provision to be
flexible, so that future |egislators would be able to define the
preci se neans of taxation; and (3) the del egates anticipated the
utilization of nore than one approach to value as a legitimte
met hod of determ ning market values. In essence, it clains that
Article VI, Section 3, contenplates a market-based net hod which
utilizes multiple approaches to estimating nmarket values and that,
concomtantly, such a market-based nethod is constitutionally
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per m ssi bl e.
It is well established that the intent of the framers of a
constitutional provision nust be given effect when the provision's
meaning is at issue. State ex rel. Nelson v. Ninth D st. Court
(1993), 262 Mont. 70, 79, 863 P.2d 1027, 1032 (citing Keller v.
Smith (1976), 170 Mont. 399, 405, 553 P.2d 1002, 1006).
Furt hernore, we have previously held that when we construe a
constitutional provision, we are obligated to "enploy the sane
rul es of construction enployed to construe statutes.” State v.
Cardwel | (1980), 187 Mont. 370, 373, 609 P.2d 1230, 1232. It also
follows then, as with the construction of statutes, that we are
occasionally called upon to consider the enacting history of a
provi sion. Departnent of Revenue v. Puget Sound Power & Light Co.
(1978), 179 Mont. 255, 263, 587 P.2d 1282, 1287; Cuillot v. State
H ghway Commi n (1936), 102 Mont. 149, 155, 56 P.2d 1072, 1074.
Pursuant to Montana's 1889 Constitution, assessnents were
conduct ed i ndependently within each county by the County Board of
Equal i zation. See Mont. Const. art. X1, 15 (1889). The County
Board of Equalization consisted of county comm ssioners fromthat
county. Al of the county boards were overseen by the State Board
of Equalization, which reviewed and "equal i zed" the val uati ons of
t axabl e properties between the counties in order to "secure a
fair, just and equitable valuation of all taxable property anong
counties, between the different classes of property, and between
i ndi vi dual taxpayers."” Mnt. Const. art. X1, 15 (1889).
At the 1972 Montana Constitutional Convention, the proposed
adoption of Article VIII, Section 3, generated a substantial anount
of debate. Utimtely, the delegates elected to adopt
Article VI1l, Section 3, and as a result, drastically changed the
adm ni stration of property taxation within the State of Montana.
One of the primary proponents of Article VIII, Section 3, Del egate
Rygg, commenced the debate with the foll owi ng observations:
[Article VI1I, Section 3,] would open the door to a whol e
new concept of taxation . . . . However, it still would
be the Legislature's prerogative to decide how
far-reaching it wants the effects of the change to be
It is a duty of the Legislative branch to define
the tax admnistration systemand the duty of the
Executive branch to adm ni ster that system Let us
consider, for a nonent, our present system of taxation.
Currently each county has its own adm nistrating
personnel. Now, if there were no need for statew de
taxes and if our educational systemwas not funded at all
by property tax, this nethod woul d be adequate. However
because nmuch of the education equality is based on
property tax, it is necessary that we change from an
i ndi vi dual county systemto a statew de system
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Ver bati m Transcripts, 1971-72 Montana Constitutional Convention,
Vol . V, pp. 1379-80 (March 3, 1972).
Anot her proponent of Article VII1, Section 3, Del egate
McDonough, expressed the following simlar observations:

Al it [Article VIIl, Section 3,] does is give the
ultinmate authority to appraise and equalize taxes in the
state . . . . Reclassification cone [sic] into effect 14

or 15 years ago, and there still is not equalization
bet ween counties. That is all we want to do by this
section--is to give the Legislature the power to equalize
the property tax in Montana . . . . They [the
Legi sl ature] can do what they want, and that's what we
want to do by the--renoving these restrictions on the
val uation of the property tax . . . . And that's why
we're here. We're allowing the Legislature to be able to
make a statew de val uation of property. They're the ones
: that have to pay the bill. They are the ones that
have to levy the taxes. Therefore, they're the ones that
have that responsibility, and they should al so have the
responsibility of setting this thing up so it wll work.

Mont ana Constitutional Convention Transcript at 1386-87.
A review of the transcript reveals that the observations of
Del egat es Rygg and McDonough are accurate representations of the
framers' views. On that basis, we conclude that the franers
intended Article VIIIl, Section 3, to (1) equalize assessnent anong
the counties, and (2) provide the Legislature with the necessary
flexibility to achieve equalization in the nost efficient and
equi tabl e manner. The fact that the franmers intended to provide
the Legislature with substantial flexibility is further evidenced
by the express |anguage in Article VII1I, Section 3, which states,
"in the manner provided by |aw "

Furthernore, additional comments in the transcript provide
strong evidence that the franers anticipated and intended t hat
vari ous approaches to estimating nmarket value, and not just a

si ngl e approach, could be utilized in order to achieve

"equal i zation." For exanple, Delegate Lorello asked Del egate
McDonough the foll ow ng hypot hetical question:
Let's get to the word "equalize.” And let's suppose that

today we build a home in Billings costing $25,000. Let's
then build another hone in Philipsburg, Mntana, and it
too will cost $25,000. Now then, would you tell me what
t he taxes woul d be on these two hones? Just what woul d
they be at the end of the year? How would you equalize
t hese things, between the two cities?

Del egat e McDonough provided the foll ow ng response:
What we do by this proposal, we don't tell anybody how
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they're going to equalize these two taxes between these
two counties; we |leave that to the Legislature. And one
thing 1'd like to nake clear on that here--that we don't
say anything has to be equalized in any one manner. W
| eave that to the Legislature and the body that they set
up . . . . We don't say that |land has to be taxed on
mar ket value. And incidentally, houses are--residential
houses are in Montana. W don't say that other |and
can't be taxed on productive value . . . . And there's
nothing in what we're proposing that you can't tax it on
productive value. This thing about changi ng--how do you
arrive at valuation, we're |eaving that w de open,
because how to arrive at valuation of any piece of
property is very conplex. And market value is just one
of the things you take in consideration. Now, on the
di fference between the houses. Presently now, houses are
started off wth--that class of property does start off
with market value. And if the house is only worth--you
build a house in Philipsburg and if there's not too nuch
mar ket for a house and you pay $25,000 for it, it mght
only be worth 20. And if the Legislature says that
houses w Il be on market value, then that house will be
20 in Philipsburg and 25 in Billings . . . . But | don't
know what the Legislature is going to do. They m ght
actually go to a rental value instead of a market val ue
And they should be allowed that flexibility

Mont ana Constitutional Convention Transcript at 1391.

We conclude that the record fromour Constitutional Convention
clearly indicates the franers' understanding that productive val ue
(the inconme approach) and the market data approach can both be
utilized by the State when it attenpts to "appraise, assess, and
equal i ze the valuation of all property which is to be taxed in the
manner provided by law." Therefore, we conclude that, contrary to
the District Court's determ nation, the franmers of Article VIII,
Section 3, did not intend for equalization to require the exclusive
utilization of a single approach to estimating market val ue.

Rat her, the franmers anticipated and intended that the State coul d
utilize a nunber of different approaches, including the utilization
of a market-based nethod, to "apprai se, assess, and equalize the
val uation of all property.”

The taxpayers argue that the ECFs, which are designed to
narrow t he inconsi stency between the cost approach and market data
approach, are no different than the "blanket nultipliers,” and
stratified sal es assessnent ratio studies (ratio studies), which we
condemed in Departnent of Revenue v. Barron (1990), 245 Mont. 100,
799 P.2d 533, and Departnent of Revenue v. Sheehy (1993), 262 Mont.
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104, 862 P.2d 1181. W disagree. The ratio studies at issue there
were the statutorily mandated net hod of appraisal and the issue was
whet her that nmethod was constitutional. These studi es produced
ratios utilizing historical data (actual sales prices and existing
apprai sed val ues) w thout any actual new appraisal. Barron, 799
P.2d at 534. W concluded that the non-uniform application of the
rati os unconstitutionally required certain taxpayers to bear a
di sproportionate share of the tax burden. Barron, 799 P.2d at 540.
The use of ECFs is a recogni zed and accepted practice by fee
apprai sers. The ECFs used here are an integral conponent of CAMAS;
are applied uniformy in the localized area; and appropriately take
I nto consideration and adj ust cost approach appraisals on
i ndi vi dual parcels of property for current |ocal econom c and
mar ket conditions. Absent the integration of such econom c and
mar ket influences, the results of the new appraisal produced by the
cost approach woul d be skewed.

We therefore conclude that the Departnent's market-based
nmet hod--whi ch utilizes a conbination of approaches--does not
violate Article VIIl, Section 3, of the Montana Constitution.
D. CONCLUSI ON
W recogni ze that the Departnent’'s nethod of assessing
property and estimating market values is by no neans perfect, and
wi Il occasionally mss the mark when it cones to the Constitution's
goal of equalizing property valuation. However, perfection in this
fieldis, for all practical purposes, unattainable due to the
| ogi cal and historical preference for a market-based nethod, and
t he occasional |ack of market data. Nonethel ess, we concl ude that
the Departnent's interdisciplinary nethod--which utilizes the
mar ket data approach, the inconme approach, the cost approach, or
sone conbi nati on of these approaches--is a reasonable attenpt to
equal i ze appraisal of real property throughout the State and that
It conports with the nost nodern and accurate appraisal practices
avai | abl e.

Finally, we note that in those occasional situations when, due
to the inherent inperfections in the Departnent's market-based
met hod, fair, accurate, and consistent valuations are not achieved,
i ndi vi dual taxpayers can and should avail thenselves of the
property tax appeals process set forth at 15-15-101, -102, -103,

and -104, MCA
For these reasons, we hold that the District Court erred when
it concluded that the Departnment's appraisal and val uation
processes viol ate 15-17-112, MCA, and Article VIII, Section 3, of
t he Montana Constitution.
| SSUE 2
Did the District Court err when it concluded that tax
assessnments were invalid for those taxpayers whose assessnent
noti ces were not sent before the second Monday in July 1993?
Section 15-8-201, MCA (1993), provides in relevant part that:
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(1) The Departnment of Revenue or its agent nust, between
January 1 and the second Monday of July in each year,
ascertain the nanes of all taxable inhabitants and assess

all property subject to taxation in each county .

In 1993, July 12 was the second Monday of July.

The record does not indicate the date when the Depart nent
conpleted its assessnent of property subject to taxation in each
county. However, the District Court did find that in Mdison
County notices of assessnent were not sent out until July 12, 1993,
and i n Beaverhead, Gllatin, and Park Counties, notices were sent
out between July 13 and 19, 1993. Based on these facts, and our
i nterpretation of 15-8-201, MCA (1993), in Butte Country C ub v.
State (1980), 186 Mont. 424, 608 P.2d 111, the District Court held
t hat :

The subcl ass of plaintiffs whose property taxes were
i ncreased pursuant to assessnent notices and | evies sent
out after the second Monday in July, 1993, are granted
summary judgnment and that the assessnments and levies, to
the extent they increased taxes for those taxpayers, are
invalid .

On appeal fromthat holding, the Departnent requests that we
reconsi der our decision in Butte Country Club, and that even if we
reaffirmthat decision, we limt its effect to the facts in that
case for the follow ng reasons respectively:

1. The pl ain | anguage of 15-8-201, MCA (1993), does not
requi re that notices of assessnent be sent by the second Monday of
July, but only that property be assessed by that date.

2. This Court m sapplied 15-8-308, MCA (1993), in Butte
Country Club. That section provides that assessnents are not
illegal sinply because not conpleted within the tinme required by
I aw.

3. Even if Butte Country Club is affirnmed, its effect should
be limted to the facts in that case in which the taxpayers were
actually precluded fromappealing their assessnents because their
assessnent notices were |late. Based on changes in the | aw, that

result is no | onger possible.

The taxpayers sinply respond that our holding in Butte Country
Cub was recently reaffirmed in Canbra Foods Ltd. v. Departnent of
Revenue (Mont. 1996), 925 P.2d 955, 53 St. Rep. 954, and that our
decision in Butte Country Club requires that the District Court be

af firnmed.

In Butte Country Club, the District Court issued wits of
prohi bition restraining the Departnent from assessing the Butte
Country Club and the Grand Hotel at apprai sed val ues determ ned by
the Departnment in 1978. The Country Club received its notice of
change in property valuation on August 31, 1978. The owners of the
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Grand Hotel also received their notice in |late August 1978. Both
taxpayers filed notices of appeal wth the Butte-Silver Bow County
Tax Appeal Board. However, those appeals were not filed in tinme to

be heard by the | ocal Board.

In Butte Country Club, we affirnmed the district court's
conclusion that untinely tax assessnents were illegal and
unenforceable. W held that:

The words of section 15-8-201, MCA [1977], are plain,
unanbi guous and certain. This statute requires the DOR to
assess all property subject to taxation between January 1

and the second Monday of July. The statute contains the
word "nmust”, and this clearly indicates that the
statutory commands are mandatory, and not discretionary.

The DOR nust assess property by the second Monday in
July, and that was not conplied with in the instant case.

Butte Country Club, 186 Mont. at 429, 608 P.2d at 114.

We hel d t hat 15-8-308, MCA, did not save the Departnent's
| at e assessnents for the foll ow ng reasons:
The DOR s argunent that section 15-8-308, MCA

allows | ate assessments is wiwthout merit in the context

of the instant case. Section 15-8-308, MCA, provides:

"No assessnent or act relating to assessnent or
collection of taxes is illegal on account of informality
or because the sanme was not conpleted within the tine
required by | aw "

The cases interpreting this statutory provision have
made a distinction between irregularities regarding
assessnents which are informalities, and those which are
matter of substance. See Anderson v. Mace (1935), 99
Mont. 421, 45 P.2d 771; Perhamv. Putnam (1928), 82 Mont.
349, 267 P. 305; Cobban v. Hinds (1899), 23 Mont. 338, 59
P. 1. A departure froma legal requirenent is not an
informality, but rather is a matter of substance and is
vital. Perhamv. Putnam supra, 82 Mnt. at 361

Butte Country Club, 186 Mont. at 429, 608 P.2d at 114-15. W also
hel d t hat 15-8-201, MCA (1977), was a specific statute which nust
prevail over 15-8-308, MCA (1977), because it is a general
statute. Al though not specifically stated, it is obvious fromthe
context in which we arrived at our decision in Butte Country C ub,
that critical to our conclusion was the fact that "[t]he DOR s | ate
assessnent effectively precluded review by the Local Board in the
I nstant case." Butte Country Cub, 186 Mont. at 432, 608 P.2d at
116.
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Wiile it was reasonable for the District Court to concl ude
that our decision in Butte Country Club controlled the outcone of
the issue raised by | ate assessnent notices, we conclude, for
several reasons, that that case should not be foll owed, based on
the facts in this case and subsequent devel opnents in statutory
I aw.

First, the plain | anguage of 15-8-201, MCA (1993), does not

requi re that assessnent notices be sent by the second Monday in
July. It requires only that property be "assessed" by that date.
Bl ack' s Law Dictionary defines "assess" as "fix the value of."
Bl ack's Law Dictionary 116 (6th ed. 1990).

There is no indication fromthe record before us that the
properties in the counties which are the subject of the District
Court's decision were not assessed before the second Monday of July
1993. The only evidence was that notices of assessnent were not
sent out in those counties until or after that date. Furthernore,
our decision in Butte Country Club refers only to property which
was "assessed" after the deadline provided for in 15- 8- 201, MCA
(1977). A though it does seemto equate assessnent with the date
on which notices of change in property val uati ons were sent,
nowher e does that decision specifically hold that assessnents are
i nvalid sinply because the notice of assessnent is sent on or after
t he second Monday in July.

Second, our interpretation of 15-8-308, MCA (1977), seens to
focus exclusively on the term"informality"” and ignore the separate
I ndependent part of that statute which provides that no assessnent

is illegal "because the sane was not conpleted within the tine
required by law " In doing so, we concluded that tine periods
whi ch are mandated by statute are not an "informality," but ignored
t he i nescapabl e conclusion that if there were not tine periods
required by law, there would be no need to excuse themin the
second part of the statute. |In the process, we ignored the nost
fundanmental rule of statutory construction, which is that the role
of a court is sinply to declare what the terns of a statute are,
and not to omt what the Legislature has seen fit to include.
Section 1-2-101, MCA. W also ignored those rul es discussed
previously in this opinion to the effect that "this Court presunes
that the | egislature woul d not pass neani ngl ess | egislation, and
the Court nust harnoni ze statutes relating to the sane subject,
giving effect to each."” Mntana Contractors' Ass'n v. Departnent
of Hwys. (1986), 220 Mont. 392, 395, 715 P.2d 1056, 1058.
Third, we concluded, w thout explanation, that 15- 8- 201,
MCA, is specific, but that 15-8-308, MCA, is general, and
t herefore, that -201 nmust control if there is a conflict between
the two statutes. However, there is no apparent basis for
concluding that one statute is nore specific than the other.
Section -201 is found in that part of Title 15, Chapter 8, which
pertains to "when property is assessed.” Section -308 is found in
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that part of Title 15, Chapter 8, which describes "how property is
assessed."” If it was not for the tinme requirenents found in
Part 2, there would be no logical need for the qualifications set
forth in - 308.

Finally, our decision in Butte Country Cl ub was based on the
substantive effect that |ate assessnents had on the taxpayers'
ability to appeal their changed property valuations. Section
84- 603, RCM (1977), which applied to the taxpayers in the Butte

Country Club case, provided that:

No reduction nmay be nmade in the valuation of property
unl ess the party affected or his agent nmakes and files
with the county tax appeal board on or before the first

Monday in June a witten application therefore. The
application shall state the post office address of the

applicant, shall specifically describe the property

i nvol ved, and shall state the facts upon which it is

cl ai med such reduction should be nade.

Because of this statute, we concluded in Butte Country Cl ub that,
"[t]he DOR s | ate assessnent effectively precluded review by the
Local Board in the instant case.” Butte Country Cub, 186 Mnt. at
432, 608 P.2d at 116.

The successor to 84-603, RCM which was in effect at the

time notices of assessnment were sent out in this case, was
15-15-102, MCA (1979), which provides as follows:

No reduction nmay be nmade in the valuation of property
unl ess the party affected or his agent nmakes and files
with the county tax appeal board on or before the first

Monday in June or 15 days after receiving notice of
classification and appraisal fromthe Departnent of
Revenue, whichever is later, a witten application
therefore. The application shall state the post office
address of the applicant, shall specifically describe the
property involved, and shall state the facts upon which
it is clainmed such reduction should be made.

(Enphasi s added.)
In other words, even if we assune that notice of assessnent is
the equi val ent of "assessnent,"” the effect of a late notice no
| onger has the substantive inpact on a taxpayer that it had in the
Butte Country Club case. Therefore, even if we focused, as the
Court did in that case, on that part of 15- 8- 308, MCA, which
refers to "informality,"” rather than the part which refers to
tinmeliness, we could not come to the sane conclusion that notices
of assessnent are currently substantive, as opposed to an
"informality."
Neither is it correct that the rule fromthe Butte Country
G ub case was recently affirnmed in Canbra Foods Ltd. v. Departnent
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of Revenue (Mont. 1996), 925 P.2d 855, 53 St. Rep. 954. CQur
decision in Canbra Foods did not deal with the effect of late
"assessnent” or "notice of assessnent” on the legality of the
assessnent. That case dealt only with the tineliness of the
t axpayer's application for reduction of property val uation.
Therefore, it is irrelevant to our decision in this case.

For these reasons, we reverse that part of our decision in
Butte Country Club which is inconsistent with this opinion. W
concl ude t hat 15-8-201, MCA (1993), does not render those
assessnents for which notices and | evies were sent out on or after
the second Monday in July 1993 invalid to the extent that taxes
were increased by those assessnents. The District Court's
conclusion to the contrary is reversed.

This case is remanded to the District Court for entry of
j udgnment consistent with this opinion

/'Sl TERRY N. TRI EVEI LER

We Concur:

IS J. A TURNAGE
/'SI WLLIAM E. HUNT, SR
/'S JI M REGNI ER
/'Sl JAMES C. NELSON
/'Sl KARLA M GRAY
/'Sl W WLLI AM LEAPHART
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